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WHETHER THE GIVING OF 
IS SUBJECT TO PROHIBITORY 
TION. 

We have often been called upon to remark 
that some people believe that the government 
for the purpose of assisting 
them to make a living by removing all the 
obstacles that they find in their way. And 
thus we have the legislature called upon to 
prohibit the sale of oleomargarine because it 
interferes with the sale of butter, and to in- 
terfere in other ways in the affairs of busi- 
ness and social life at the behest of a large 
number of citizens who, as a general rule, are 
financially interested in the contemplated 
change. Of course, the police power is cited 
to vindicate the right of the legislature to in- 
terfere thus with the liberties of the citizen, 
but we can not dismiss the comparison that 
forces itself upon us in this connection—that 
the police power, like charity, is often used 
as acloak for the commission of a ‘‘imulti- 


TRADING STAMPS 
LEGISLA- 


exists merely 


tude of sins.’’ 

Possibly the best concrete illustration of 
the tendency adverted to in the preceding 
paragraph, is the effort to induce the legis- 
lature to prohibit the use of trading stamps 
by enterprising merchants, because it inter- 
feres with and destroys the trade of other 
merchants, in the same town, who do not use 
trading stamps. Prohibitory laws of this 
character have been passed in sever ral'sts ites, 
but the good sense and sound reasoning of 
the courts are very promptly rescuing the 
liberties of the people from this selfish and 
assault. The leading case on 
this question is that of State v. Dalton (R. 
I.), 46 Atl. Rep. 234, 48 L. R. A. 775, 84 
Am. St. Rep. 818, where the court held that 
such legislation had not even the semblance 
of constitutional authorization. The court 
by the process of elimination very clearly 
demonstrates that such legislation does not 
look to, or in any manner concern, the public 
health; nor look to or tend to promote the 
public safety ; or in any manner relate to, or 
tend to promote public morals. And these 
being the only grounds on which the legisla- 
ture could act under the police power, there 
was nothing for the act to stand upon. 


contemptible 





The court in its opinion in this case cuts 
very deep into the motives underlying the 
promotion of such legislation. ‘‘In this con- 
nection,’’ says the court, ‘‘it is pertinent to 
observe that it is not enough to warrant the 
state in prohibiting a given business that it is 
conducted by methods which do not meet 
with general approval. There must be some- 
thing in the methods employed which renders 
it injurious to the public in some one of the 
ways before mentioned in order to warrant 
the state in interfering therewith. Nor is it 
enough to bring a given business within the 
prohibitory power of the state that it is so 
conducted as to seriously interfere with or 
even destroy the business of others. It 
may be demoralizing to legitimate business 
for two great rival dry goods houses to cut 
prices in the attempt to undersell each other, 
or for two competing railway lines to sell 
tickets at half price in the attempt of each to 
get an advantage over the other, yet prob- 
ably no one would claim that such com- 
petition could be prohibited by law. ‘Bargain 
sales’ and ‘bargain counters’ may be demor- 
alizing to business, but probably no one 
would claim that they can be abolished by 
law.”’ 

The principle announced in the above 
quotation is practically adopted in the recent 
sase of Chicago v. Netcher (Ill.), 55 N. E. 
Rep. 707, 48 L. R. A. 261, 75 Am. St. Rep. 
93, in which it was held that an ordinance 
prohibiting a person, firm, or corporation 
from exposing for sale or selling any meat, 
fish, butter, or other provisions in any place 
of business in the city where dry goods, 
clothing, or drugs are sold tends in no way to 
protect the safety, health, or morals of the 
public, or to accomplish an object falling 
within the police power. 

Whether the giving of trading stamps is a 
lottery or a gaming device of any kind is 
very clearly and emphatically denied in the 
very recent case of Young v. Commonwealth, 
45 $8. E. Rep. 327. The court said: ‘In 
the case at bar the element of chance or lot- 
tery is entirely wanting. There is no uncer- 
tainty or indefiniteness about the premiums. 
The articles are certain and fixed. They are 
kept constantly on exhibition, so that the 
person about to collect a book of 990 stamps 
has full opportunity to make up his mind 
what article he will select from the store of 
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the trading stamp company when he is ready 
to have his book of stamps redeemed. From 
the facts certified it appears that the articles 
for the redemption of stamps are on exhibi- 
tion at the store of the company, that the 
customer who bought the tomatoes and re- 
ceived the stamps knew through the adver- 
tisements of the company that the defendant 
gave the stamps with all cash sales, and for 
that reason purchased from the defendant in 
preference to some merchant who did not give 
the stamps ; and that said customer knew the 
general value and character of the articles 
from which he would be entitled to have his 
selection in redemption of stamps collected 
by him. We can find nothing in the con- 
tract between the Sperry & Hutchinson Com- 
pany and the defendant, nor the transactions 
with customers in pursuance of such contract, 
that is not a legitimate exercise of one’s right 
to prosecute his business in his own way. As 
already said, ‘it appears to be simply one of 
the many devices fallen upon in these days of 
sharp competition between tradespeople’ to 
attract customers, or to induce those who 
have bought once to buy again, and in this 
respect is as innocent as any other of the 
many forms of advertising.’’ Authorities 
which uphold the principles here enunciated 
may be cited as follows: People v. Gillson, 
109 N. Y. 389, 17 N. E. Rep. 343, 4 Am. 
St. Rep. 465; Ea parte McKenna, 126 Cal. 
429, 58 Pac. Rep. 916. 

It is to be expected that these decisions 
will tend to discourage the sentiment that ex- 
ists sometimes among the people that if they 
can get enough votes to push a favorite 
measure through the legislature they can 
hamper, impede and embarrass their adver- 
saries or competitors as they please. If this 
were the case a pure democracy would be as 
great a tyranny as the most absolute mon- 
archy. But the American people have very 
wisely limited their own sovereign power, 
so that even in cases where the great ma- 
ority of them are agreed as to the expediency 
of proposed legislation, they are utterly 
unable arbitrarily to interfere with the liber- 
ties of any one citizen or class of citizens, ex- 
cept under and by virtue of the police power 
for the protection and promotion of the pub- 
lic health, morals and safety. 





NOTES OF IMPORTANT DECISIONS. 

BANKRUPTCY — WHETHER SECTION 57F Is 
APPLICABLE TO CASES OF VOLUNTARY BANK- 
RuUPTCY.—There is a conflict in the authorities as 
to whether subsection ‘“‘f’’ of section 67 of the 
national bankruptcy act (Act July 1, 1898, ch. 
541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]), 
applies to cases of voluntary bankruptcy. The 
language of the subsection referred to is as fol- 
lows: ‘That all levies, judgments, attachments, 
or other liens, obtained through legal proceed- 
ings against a person who is insolvent, at any 
time within four months prior to the filing of a 
petition in bankruptcy against him, shall be 
deemed null and void in case he is adjudged a 
bankrupt, and the property affected by the levy, 
judgment, attachment, or other lien shall be 
deemed wholly discharged and released from the 
same, and shall pass to the trustee as a part of 
the estate of the bankrupt, unless the court shall, 
on due notice, order that the right under such 
levy, judgment, attachment, or other lien shall 
be preserved for the benefit of the estate; and 
thereupon the same may pass to and shall be 
preserved by the trustee for the benefit of the 
estate as aforesaid. And the court may order 
such conveyance as shall be necessary to carry 
the purposes of this section into effect: provided, 
that nothing herein contained shall have the 
effect to destroy orimpair the title obtained by 
such levy, judgment, attachment, or other lien, 
of a bona Jide purchaser for value, who shall have 
acquired the same without notice or reasonable 
cause for inquiry.’’ The recent case of McKen- 
ney v. Cheney (Ga.), 45 S. E. Rep. 433, holds 
that this section applies to voluntary as well as 
involuntary bankruptcies. After referring to the 
statute which we have just quoted, the court 
said: 

“Tf we take the section as complete in itself, 
and construe it standing alone, it would seem to 
be only applicable to cases of involuntary bank- 
ruptcy, for it is difficult to see how a voluntary 
bankrupt can be said to have filed a petition 
‘against’ himself. Subsection ‘c’ of the same 
section, 30 Stat. 564, U. S. Comp. St. 1901, p. 
3449, however, is as follows: ‘A lien created by 
or obtained in or pursuant to any suit or pro- 
ceeding at law or in equity, including an attach- 
ment upon mesne process or a judgment by con- 
fession, which was begun against a person within 
four months before the filing of a petition in 
bankruptcy by or against such person, shall be 
dissolved by the adjudication of such person to 
be a bankrupt, if (1) it appears that said lien 
was obtained and permitted while the defendant 
was insolvent and that its existence and enforce- 
ment will work a preference, or (2) the party or 
parties to be benefited thereby had reasonable 
cause to believe the defendant was insolvent and 
in contemplation of bankruptcy, or (3) that such 
lien was sought and permitted in fraud of the 
provisions of this act; or if the dissolution of 
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such lien would militate against the best inter- 
ests of the estate of such person, the same shall 
not be dissolved, but the trustee of the estate of 
such person, for the benefit of the estate, shall be 
subrogated to the rights of the holder of such 
lien and empowered to perfect and enforce the 
same in his name as trustee with like force and 
effect as such holder might have done had not 
bankruptcy proceedings intervened.’ It will be 
observed that in subsection ‘c’ the words ‘by or 
against’ are used, showing that is was the in- 
tention of congress that its provisions should be 
applicable alike to voluntary and -involuntary 
petitions in bankruptcy, while subsection ‘f’ is, by 

‘its terms, applicable only to petitions ‘against’ 
the person who becomes a bankrupt. - 

__ This construction of subsection ‘f’ obviates 
the necessity of holding that congress in one sec- 
tion enacted provisions which it immediately 
afterwards repealed. This view has been adopted 
by some very able judges in dealing with this 
question. See Jn re Easley, 93 Fed. Rep. 420, 
where Judge Paul, of the United States district 
court for the western district of Virginia, says, on 
page 422, in discussing subsection ‘f,’ that it ‘so 
clearly applies to a case of involuntary bank- 
ruptcy as mot to admit of discussion in a case 
like this, of voluntary bankruptey.’ See, also, 
In re Collins, 2 Am. Bankr. R. 1; Inre De Lue 
(D. C.), 1 Am. Bankr. R. 387, 91 Fed. Rep. 510. 
Avery strong opinion in support of the view 
under consideration is that of Judge Thomas, of 
the district court of the eastern district of New 
York, in Re O’Connor, 95 Fed. Rep. 943, where 
the view is expressed that to hold subsection 
‘f? applicable to cases of voluntary bank- 
ruptcy is to eliminate subsection ‘c’ from the 
statute, and that courts should ‘hesitate to con- 
strue a statute so as to deprive a substantial por- 
tion thereof of any force or office.’ 

Upon an examination of the entire act, 1 am 
satisfied that a proper construction of subsection 
‘f* requires the holding that it is applicable to 
both cases of voluntary and involuntary bank- 
ruptcy. To hold otherwise would be to do just 
the thing that Judge Thomas, in the case last 
cited said that courts should be slow to do. 
Section 1 of the act (30 Stat. 544, U. S. Comp. St. 
1901, p. 3418), in defining the meaning of the 
various terms used in the act, especially provides: 
‘““¢A person against whom a petition has been 
filed’ shall include a person who has filed a vol- 
untary petition.” Where, as in this case, the 
lawmaking power has expressly declared what 
meaning given language shall have, there is no 
longer any roof for Gonstruction-of that language, 
no matter how awkwardly it may be used in the 
text. The reason for the subsection is as ap- 
plicable to cases of voluntary bankruptcy 
as to those of involuntary bankruptcy. As re- 
spects creditors, the most important object of the 
act was to prevent preferences, and to secure a 
fair and equal distribution of the assets amongst 
them, disregarding any action submission, collu- 





sion, or fraud of the bankrupt. Subsections ‘e’ 
and ‘f’ (30 Stat. 564, 565, [U. S. Comp. St. 1901, 
pp. 3449, 3450]) were evidently inserted in 
furtherance of this purpose, and we do not think 
that it was intended for a construction to-be 
placed upon this clause which would depend for 
support upon the immaterial fact of the petition 
being filed in the one case by the bankrupt, and in 
the other by his creditors. If such a distinction 
should be drawn, it would depend entirely upon 
the bankrupt whether creditors should be pre- 
ferred or not; for, if he filed the petition, a cred- 
itor who had obtained a judgment within four 
months would be preferred, while, if he waited 
for creditors to file it, the one obtaining the judg- 
ment would not be preferred. In this way pre- 
ferences might be established at the option of the 
debtor alone, which it was the very object of the 
law to prevent. It is therefore much more in 
harmony with the purpose of the act, as evidenced 
by the text as a whole, to hold that this section is 
applicable both in cases of voluntary bankruptcy 
and in cases of involuntary bankruptcy, than to 
announce the contrary doctrine. Jn re Richards 
(D. C.), 95 Fed. Rep. 258, 3 Am. Bankr. R. 145; In 
re Hopkins, 1 Am. Bankr. R. 209; Peck Lumber 
Mfg. Co. v. Mitchell, 1 Am. Bankr. R. 701; In re 
Higgins (D. C.),3 Am. Bankr. R. 364, 97 Fed. 
Rep. 775; In re Vaughan (D. C.), 3 Am. Bankr. 
R..362, 97 Fed. Rep. 560; In re Rhoads (D.C.), 98 
Fed. Rep. 399; Brown v. Case (Mass.), 6 Am. 
Bankr. R. 744, 61 N. E. Rep. 279; In re Benedict 
(Sup.), 8 Am. Bankr. R. 463, 75 N. Y. Supp. 165. 








THE POWER OF THE STATE BOARD 
OF HEALTH, UNDER THE MISSOURI 
CONSTITUTION, TO REVOKE A PHY- 
SICIAN’S LICENSE. 


A recent investigation, by the undersigned, of 
the power of the state board of health, under the 
Missouri statute, to revoke a physician’s license, 
led toa knowledge of the apparently unappre- 
ciated authority, possessed by the State Board, in 
this regard, under the Missouri statute, which it 
is thought will be of interest to the profession. 

To the average professional gentleman, who 
has qualified himself for the practice of his pro- 
fession by years of study and expenditure of time 
and money, there is more or less of professional 
regard for the right to practice his profession, and 
aside from the fact that it furnishes his liveli- ' 
hood, this professional pride and the consequent 
injury and ruin to oneself and family from a de- 
nial or revocation of the right, makes it a dearer 
and more valuable right than a “‘title, estate, or 
property.”’ Infact, most, if not all physicians, 
would submit more willingly to corporal or per- 
sonal punishment, than to a revocation of their 
right to practice their profession, and the ques- 
tion consequently suggests itself, can this right 
be denied one, in a summary proceeding, before 
such a quasi judicial body, not learned in the 
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law, proceeding in a manner not legal and moved 
according to facts which oftimes should not be 
submitted, and can such a penalty be annexed to 
acts which, in the opinion of the board, are not 
strictly professional? 4 

The Missouri statute, in point, sec. 8514, R. 
S. 1899, provides that ‘the state board of health 
may refuse certificates to individuals guilty of 
unprofessional or dishonorable conduct, and they 
may revoke certificates, for like causes, after giving 
the accused an opportunity to be heard, in his defense 
before the board.” 

No appeal is provided, by statute, in this state, 
from the assessment by the board of this puni-h- 
ment, which means as much as life itself to the 
physician summoned before the board, or given 
‘tan opportunity to be heard’ and the board, ac- 
cording to the prevailing sentiment of is mem- 
bers, as to what shall constitute ‘‘unprofessional 
or dishonorable” conduct, is given the power tuo 
strike down the right of practicing one’s pro- 
fession, thereby taking away a righ! dearer and 
more valuable than any property right that can 
be acquired. 

The beneficent objects of the board and the 
constitutionality of the statute governing its ap- 
pointment and general duties is conceded, and 
the wholesomeness of the purposes of the statute, 
with reference to the examination of applicants 
and the right of the board, upon considerations 
of public policy, to deny certificates to applicants, 
are recognized, but the section of the statute 
which provides for a revocation, by the Board, of 
a physician's license, for a violation of a stand- 
ard of professional conduct that the Board may 
see fit to erect, is certainly at variance with the 
individual rights of the citizen, as guaranteed by 
the constitution of the state? Sec. 10, Art. IT, of 
the Missouri Bill of Rights, provides that ‘*The 
courts of justice shall be open to every jerson, 
and certain remedy afforded for every injury to 
person, property, or character, ete.” See, 22, 
guarantees to the accused—in a criminal prose- 
cution—the right to demand “ithe nature and 
cause of the accusation; to meet the witnesses 
against him face to face; to have process to 
compel the attendance of witnesses in his behalf 
and a speedy, public trial, by an impartial jury 
of the county.”’ 

In a proceeding before such a tribunal, com- 
posed of the most eminent physicians, who know 
little or nothing of the rules of evidence, or the 
rights of one being tried for an offense agaiust 
the laws, the guaranty of sec. 10, of the bill of 
rights, is denied a physician, but given the mean- 
est criminal on trial for the worst crime known 
to the law. 

A mere charge of unprofessional and dishonor- 
able conduct, is not informing the accused of the 
“nature and cause of the accusation”’ and a trial 
before a board of physicians. any four or more of 
whom may constitute a quorum (R. S, 1899, sec. 
7524) is certainly not a ‘speedy, public trial, by an 
impartial jury of the county.*’ Not only this, but 





in all the list of statutory and common law 
crimes, the accused is given the right of appeal; 
but in the trial of a physician, before our State 
Board of Health, no such right is given by the 
legislature. 

But itis not only in the denial of the courts 
and the settled rules of procedure that a physi- 
cian is discriminated against, in the trial of 
charges for the revocation of his license, but 
without attempting to define what character of 
acts shall constitute ‘dishonorable or unprofes- 
sional conduct,’ a quorum of the board is per- 
mitted, under the Missouri statute, to revoke a 
physician's license for any acts that, to them, 
may constitute such conduct. In leaving this 
broad discre‘ion in the board, the statute is 
cl: arly opposed tv common right and justice and 
makes the enjoyment of the right to practice 
medicine, in Missouri, subject wholly to the 
whim and caprice of the few members, or a 
quorum, of the Board of Health. In Matthews vy. 
Murphy (Court of Appeals of Kentucky, 1901), 
63S. W. Rep. 785, a similar statute of the state of 
Kentucky was held void, in an able opinion by 
the court, through Paynter, C. J., in the course 
of which it was said: 

“The statute does not prescribe the manner by 
which a physician may regulate his conduct. It 
does not advise him in advance what act or acts 
may be in violation of its provisions. He is not 
told what is lawful or unlawful. He might do 
an act which he regarded as entirely proper, 
which neither violated moral law or involved 
turpitude, still such acts might, in the opinion of 
the state board of health, amount to unprofes- 
sional conduct, and which in its opinion did or 
was calculated to deceive or defraud the public. 
The physician who did the act of which com- 
plaint was made before the state bourd of health 
could not know at the time the act was done 
what standard would %e thereafter erected by the 
board by which its effect was to be determined. 
As the statute does not advise him beforehand as 
to what is unprofessional conduct, he could not 
knowingly or intentionally be guilty of it. The 
legislature, in effect, has attempted to commit to 
the state board of health the right, after the 
physician has done some act, to determine what 
its effect is to be, and, if in its judgment he 
should be deprived of the right to practice his 
profession, it can inflict the punishment upon 
him by revoking his license. If the iegislature 
desires to declare for what acts or conduct a 
physician's license to practive medicine shall be 
revoked, it is competent to do so, and to vest in 
some tribunal the authority. to investigate and 
try the charge which mxy be made under such a 
statute. 

In the state of Arkansas a statute was enacted 
which declared it to be unlawful ‘‘for one to 
commit any act injurious to the public health, or 
public morals, or to the perversion or obstruction 
of pyblic justice, or the due administration of the 
laws.’ In passing upon this statute in Ex parte 
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Jacksen, 45 Ark. 164, the court s:id: ‘The law 
is simply null. The constitution, which forbids 
ex post facto laws, could not tolerate a law which 
would make an act a crime or not, according to 
the moral sentiment which might happen to pre- 
vail with the judge and jury after the act had 
been committed.’ This court, in Louisville & 
N. R. Co. v. Commonwealth, 18 Ky. Law Rep. 42, 
referred to the case of Ex parte Jackson with ap- 
proval. It was held in Ex parte McNulty, 77 Cal. 
164, 19 Pac. Rep. 237, 11 Am. St. Rep. 257, that no 
one should be punished ‘for the violation of any 
vague, undefined notion of unprofessional con- 
duct, which might, after the fact, be entertained 
by certain individuals constituting a board of ex- 
aminers.’ What the present state board of 
health might consider unprofessional conduct 
might be adjudged by another board not to be. 
An act committed during the administration of 
the present board might be regarded by it as not 
being unprofessional conduct, yet the board 
which succeeds it might adjudge it to be, as the 
statute prescribes no rule which is to govern the 
conduct of the medical profession or the state 
beard of health in adjudging its effect. For the 
reasons given, we do not think the act is valid in 
so far as it attempts to confer upon the state 
beard of health the right to revoke a license 
which has been granted by it to a physician to 
practice his profession.”’ 

Practically the same result was reached by the 
Montana Supreme Cour‘ in the case of State v. 
Kellogg, 14 Mont. 426, and in the opinion of the 
court it was held that a physician’s license could 
not be revoked by the board for any conduct that 
would not constitute an offense against the laws 
of the state. So far as we are able to ascertain, 
the section of the Missouri statute, with reference 
to the revocation of a physician’s license has not 
yet been construed by our higher courts, but it is 
prestuned that it wouid be held unconstitutional 
and opposed to fundamental principles, as it con- 
tains the same vice that characterized the statutes 
in the cases above noted. As the object of the 
law is entirely for the public good, it ought to be 
so amended by the lawmakers, as to enable the 
courts to enforce its provisions, in a manner con- 
sistent with private rights. 

Epw. J. WHITE. 

Aurora, Mis-ouri. 





GAME—HUNTING RIGHTS—POACHING. 
PAYNE v. SHEETS. 
Supreme Ccurt ef Vermont, June 27, 1908. 


1. V. S. 4626, provides that one willfully entering 
on land, on which notices are posted that shooting, 
ete., is prohibited, without the permission of the 
owner, for the purpose of shooting, etc., shall forfeit 
$10, to be recovered by the owner in an action for 
trespass. Held, that an allegation in a complaint un- 
der the statute that plaintiff was the “owner” for the 
purpose of shooting was to be construed as meaning 
that he was the owner of aright to shoot, but not of 
the fee. 








2. One not the owner of land, who has a right to 
shoot game, fish thereon, etc., such right not being en- 
joyed by reason of his holding any other estate, and 
not having been granted in favor of any dominant 
tenement, has not a mere easement, but an interest im 
the soil. - 

3. V. 8.4626. provides that one willfully entering on 
land, on which notices are posted that shooting, ete., 
is prohibited, without the permission of the owner, 
for the purpose of shooting, etc., shall forfeit $10 and 
damages to the owner, to be recovered in an action 
for trespass. Held, that one who has the right te 
shoot, etc., on certain land, may maintain am action 
under the statute, though not the owner of the fee. 

Watson, J.: This action is trespass quare 
clausum fregit, brought against the defendant un- 
der V. S. 4626, for willfully entering upon the 
land described without permission of the owner 
or occupant, for the purpose of shooting thereon, 
and the case is here on demurrer to the second 
count in the amended declaration. The sole con- 
tention of the defendant is that said count has no 
such allegation of ownership of the locus in quo 
in the plaintiff as enables him to maintain this 
action. 

The allegation in this behaif is that before, and 
at the time when, and so forth, the plaintiff 
‘twas, and now is, the owner and occupant of 
said land and premises for the purpose of shoot- 
ing, trapping and fishing, and that the same was 
then and there. and now are, inclosed,”’ ete. 
This allegation, construed most strongly against 
the pleader, shows that the plaintiff then was, 
and now is, the owner of the right to shoot, trap, 
and fish on the lands described, but not that he is 
the owner of the absolute fee. Inferentially, the 
land itself, except such interest therein, if any, as 
may be within the piaintiff’s said right, is owned 
by some one other than the plaintiff; and in the 
consideration of the case we shall treat it in this 
res ect as counsel on both sides have treated it in 
their briefs, namely, that such right in the 
plaintiff, whatever may be its nature in law, is 
absolute and exclusive. 

The statute provides a forfeiture of $10 by a 
person who willfully enters upon such lands 
without the permission of the owner or occupant 
for the purpose of fishing, trapping or shooting 
thereon, ‘‘to be recovered by the owner thereof 
in an action of trespass, in addition to the dam- 
ages sustained thereby.”’ Itis urged by the de- 
fendant that the words ‘‘owner thereof”’ have ref- 
erence to the person who owns the legal title te 
the land, the one who would be entitled to re- 
cover the damages sustained by such entry to the 
property itself, and not to a person having an 
ownership for a particular purpose, such as the 
plaintiff has, which the defendant contends is 
but an easement or a specific right that he may 
exercise on the land. Has the plaintiff an ease- 
ment merely, or has he an interest partaking of 
the realty? The determination of this question 
is of much importance in the solution of the main 
question, and therefore it requires careful consid- 
eration. By the common law of England, animals 








426 


CENTRAL LAW JOURNAL. 


No. 22 





fere naturae are not the subject of absolute prop- 
erty while at liberty in their wild state, but the 
owner of land is considered as having a qualified 
or special right of property insuch animals which 
are fit for the food of man so long as they remain 
on his territory, and when killed or captured by 
the owner of the land they become his absolute 
property. Sutton v. Moody, 1 Lord Raym. 250; 
2 Stephen’s Com. 4-9; Ewart v. Graham, 7 H. L. 
Cas. 331; Blades v. Higgs, 11 H. L. Cas. 621, 3 
Eng. Rul. Cas. 76. The English authorities upon 
the question of such right of property do not 
seem to be exactly in harmony, but if we keep in 
mind the legal meaning of the word ‘‘property” 
when thus used the want of harmony largely dis- 
appears. It should be borne in mind also that 
noxious animals may not be within this rule. 
The case of Blades v. Higgs was carefully consid- 
ered by the House of Lords, and is much in point. 
Therein Lord Chancellor Westbury says that 
when it is said by the writers on the common law 
of England that there is a qualified or special 
right of property in game—that is, in animals, 
Jere naturae which are fit for the food of man— 
whilst they continue in their wild state, he appre- 
hends that the word ‘“‘property’’ can mean no 
more than the exclusive right to catch, kill and 
appropriate such animals, which is sometimes 
called in law a “reduction of them into posses- 
sion;’’ and that this right is said in law to exist 
ratione soli or ratione privilegii. His lordship 
continues: ‘*Property ratione soli is the common- 
law right which every owner of land has to kill 
and take all such animals fere naturae as may from 
time to time be found on his land, and as soon as 
this right is exercised the animal so killed or 
caught becomes the absolute property of the 
owner of the soil. Property ratione privilegii is 
the right which, by a peculiar franchise anciently 
granted by the crown by virtue of its prerogative, 
one man had of killing and taking animals ferae 
naturae on the land of another, and in like manner 
the game, when killed or taken by virtue of the 
privilege, becomes the absolute property of the 
owner of the franchise, just as in the other case it 
becomes the absolute property of the owner of 
the soil.”’ And Lord Coke says (4 Inst. 304) 
“that, seeing the wild beasts do belong to the 
purlieu man ratione soli, so long as they remain 
in his grounds he may kill them; for the prop- 
erty ratione soli is in him.’’ See, also, 4 Bac. 
Abr. (Bouvier’s Ed.) 435. Itis said in 2 Black. 
Com. 419, that if a man starts game on the private 
grounds of another, and kills it there, the prop- 
erty belongs to him in whose ground it was 
killed, because it was started there, and the 
property arises ratione soli. Bees are considered 
as fere nature, and the same principles of law 
governing the right of property therein are appli- 
cable. Again, Blackstone says: ‘‘But it hath 
also been said that with us the only ownership in 
bees is ratione soli; and the charter of the forest, 
which allows every freeman to be entitled to the 
honey found within his own woods, affords great 











countenance to this doctrine that a qualified: 


property may be had in bees, in consideration of 
the property in the soil whereon they are found.” 
2 Black. Com. 393. Soit was held in Gillet vy. 
Mason, 7 Johns. 16, where the question of such 
right of property was presented between the 
finder and a tenant in common in the land. And 
in Goff v. Kilts, 15 Wend. 550, it is said that a 
swarm of bees unreclaimed from their natural 
liberty while in the tree, like birds or other game, 
belong to the owner of the soil ratione soli. And 
the same doctrine is laid down in Rexroth vy. 
Coon, 15 R. I. 35, 23 Atl. Rep. 37, 2 Am. St. Rep. 
863. wherein it is said that, excepting game laws 
and statutory regulations, the law in this country 
with regard to property in animals fere nature is 
substantially in accord with that of England. The 
law touching the right of several fishery is the 
same. In Beckman vy. Kreamer, 43 Ill. 447, 92 
Am. Dec. 146, it is said: ‘By the common law a 
right to take fish belongs so essentially to the 
right of soil in streams or bodies of water where 
the tide does not ebb or flow that, if the riparian 
proprietor owns upon both sides of such stream, 
no one but himself may come upon the limits 
of his land and take fish there. * * * Within 
these limits, by the common law, his right of 
fishing is sole and exclusive, unless restricted by 
some local law or well-established usage of the 
state where the premises may be situate. This 
right to take fish within the limits of one’s land 
bounding upon and including a stream not navi- 
gable is so fara subject of distinct property or 
ownership that it may be granted, and will pass 
by a general grant of the land itself, unless ex- 
pressly reserved; or it may be granted as a sep- 
arate and distinct property from the freehold of 
the land; or the land may be granted while the 
grantor reserves the fishery to himself,’ See, 
also, Bingham vy. Salene, 15 Oreg. 208, 14 Pac. 
Rep. 523, 3 Am. St. Rep. 152. 

We have thus referred to many authorities 
upon the question of such right of property as an 
incident to the ownership of the soil, because of 
the decisions in this country at first view appar- 
ently to the contrary, among which is one made 
by this court in the case of State v. Theriault, 70 
Vt. 617, 41 Atl. Rep. 1030, 43 L. R. A. 290,67 Am. 
St. Rep. 695. But upon acareful examination of 
that case and of the cases similar in principle we 
do not think they are in conflict with the law 
here laid down. The sole question in State v. 
Theriault was, as considered, the constitution- 
ality of the law regulating the right of the owner 
ot land to fish on his own premises. The law 
was upheld as a proper exercise of the police 
power, under the provisions of the constitution. 
Therein it is said that fish are ferw ‘ature, and 
the common property of the public or the state, 
in this country. Anda quotation is given from 
Blackstone to the effect that the generality of 
those animals which are said to be fere nature, or 
of a wild and untamable disposition, are among 
those things which, notwithstanding the intro- 





weeaa 


L 
§ 
I 
a 
s 
v 
8 
tl 
P 
g 
a 
ra 











XUM 


Vou; 57 


CENTRAL LAW JOURNAL. 


427 





duction and continuance of property, must re- 
main common, which thing, so long as they re- 
main in possession, every man hasa right to en- 


joy without disturbance; but if they escape, or | 


he abandons them. they return to the common 
stock. and any one else has an equal right to 
seize and enjoy them, as in them only a usufruc- 
tuary property is capable of being had. But this 
principle, when applied to the conerete ease in- 
volving the rights of the owner of the soil on 
Which such animals are found and taken against 
a trespasser who there takes them, must be con- 
strued in connection with the law that such owner 
has the exclusive right of hunting and fishing 
upon his own private grounds, and the right of 
property in the animals arises therefrom; in 
which case the latter principle governs. 'Tostate 
it otherwise, the general ownership is in the peo- 
ple in their united sovereignty, but when such 
animals go upon private grounds, then the qua)i- 
fied of special right of property in the owner of 
the soil attaches by virtue of his exclusive right 
to hunt, kill or capture them while there; and 
this upon the principle that property which a 
person has a special right to acquire to the ex- 
clusion of others is private property. Indeed, 
qualified property in chattels is an exception to 
the general right, and means a temporary or 
special interest, liable to be totally devested on the 
happening of some particular event. 2 Kent’s 
Com. 427. Andso seems to be the law as laid 
down by Mr. Serjeant Stephens, for after stating 
that, if a man start any animal on his own ground, 
and follow it into other’s, and kills it there, the 
property remains in himself; but if (being a tres- 
passer) he starts it on another’s land, and kills it 
there, the property belongs to him in whose 
grounds it was killed; and again, if it be started 
by a stranger in one man’s chase or free warren, 
and hunted into another liberty, the property is 
said to continue in the owner of the chase or 
warren—he says: ‘These distinctions seem to 
show that in general the property is acquired by 
the seizure or occupancy, though that cannot 
prevail against the better claim of him in whose 
grounds the animal is both killed and started, 
and who, therefore, may be said to be entitled 
ratione soli; or of him who has already a quali- 
fied property in it ratione privilegii.’? 2 Steph. 
Com. 20, 21. Nor was it differently understood 
in that case, for the exclusive right in the owner 
of the soil over which a brook flows to catch fish 
therein, under regulations made and provided by 
the general assembly, is recognized; and, further 
referring to Blackstone, it is said that the same 
writer wore fully treats of this class of common 
property and the rights of individuals therein in 
chapter 25 of the same book, and there lays down 
the principle that an individual may acquire or 
have a qualified property in such animals, among 
other ways, ‘“‘on account of his special right or 
privilege of capturing and killing them in exclu- 
sion of other persons,”’ which special right ‘‘does 
not exist in this country except as limited by 


ownership of the place from which they are 
taken and the right to exclude others therefrom.” 
Again, in support of the doctrine there laid down 
| a quotation is given from the case of Peters v. 


| State, 96 Tenn. 682, 36 8. W. Rep. 399, 33 L. R. A. 
| 114, in which this qualified right of property in- 
cident to the sole and exclusive right of fishing is 
stated: 

An important case, having some bearing upon 
this question, was recently before the Supreme 
Court of the United States. In Geer v. State of Con- 
necticut, 161 U. 8. 519, 16 Sup. Ct. Rep. 600, 40 L. 
Ed. 793, the case was in error to the Supreme Court 
of Errors of the state of Connecticut to review a 
judgment of that court affirming the judgment of 
a lower court convicting the plaintiff in error of 
unlawfully recciving and having in his possession 
with intent to transport beyond the state certain 
woodcock, grouse, and quail killed within the 
state. By the statutes of Connecticut the open 
season for game birds mentioned therein was 
from the lst day of October to the Ist day of Jan- 
uary, and the birds which the plaintiff in error 
was charged with unlawfully having in his pos- 
session for the purpose of unlawful transportation 
were alleged to have been killed during the open 
season. The court, speaking through Mr. Jus- 
tice White, reviewed the civil and the common 
law touching the ownership of animals fere na- 
ture, the nature of property in game, and the au- 
thority which the state had lawfully to exercise 
in relation thereto. In sustaining the constitu- 
tionality of the law as within the police power, 
the court said that from the earliest traditions the 
right to reduce animals fere nature to possession 
had been subject to the control of the lawgiving 
power. It was held that for the purpose of exer- 
cising this power or control the state represents its 
people, and the ownership is that of the people 
in their united sovereignty. But the qualified 
right of property is recognized by both the civil 
and the common law. After quoting from the 
civil law, it is said: ‘No restriction, it would 
hence seem, was placed by the Roman law upon 
the power of the individual to reduce game, of 
which he was the owner in common with other 
citizens, to possession, although the Institutes of 
Justinian recognize the right of an owner of land 
to forbid another from killing game on his own 
property, as, indeed, this right was impliedly ad- 
mitted by the digest in the passage just cited.” 
It is further said that: ‘Blackstone, whilst 
pointing out the distinction between things priv- 
ate and those which are common, rests the right 
of an individual to reduce a part of this common 
property to possession, and thus acquire a quali- 
fied ownership init,on no other or different princi- 
ple from that upon which the civilians based their 
rights.””> And, quoting from Blackstone, it is 
said: ‘*A man may lastly have a qualified prop- 
erty in animals ferae naturae propter privilegium; 
that is, he ‘may have the privilege of hunting, 
taking, and killing them in exclusion of other 
persons. Here he has a transient property in 
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these animals usually called game so long as they 
continue within his liberty, and he may restrain 
any stranger from taking them therein; but the 
instant they depart into another liberty, this 
qualified property ceases.’’ Nor issuch qualified 
or special right of property without reason. Ani- 
mals ferae naturae are of chattels classed in law as 
things personal which partake of the quality of 
things real, and are ranked as parcel of the free- 
hold, because necessary to the well-being of the 
inheritance; and if the owner die intestate seised 
of an estate of inheritance in the land, the prop- 
erty rights in such animals at liberty thereon, as 
a general rule, descend with the inheritance to 
the heir, instead of belonging to the personal 
representative of the deceased. Co. Litt. 8a; 
Case of Swans, 7 Rep. 175; 2 Stephen’s Com. 6. 
And in Blades v. Higgs, before cited, itis said by 
Lord Cranworth that wild animals are notthe 
subject of larceny; but that they partake, while 
living, of the quality of the soil, and are, as 
growing fruit is, considered as part of the realty. 
This clearly shows that the right owned by the 
plaintiff of shooting, trapping, and fishing on the 
locus in quo constitutes in law a profit a prendre, 
which consists of aright to take a part of the 
soil or produce of the land in which there is a 


supposable value. 2 Washb. Real Prop. 25. 

In Wickham vy. Hawker, 7 Ex. Ch. 62, Baron 
Parke, delivering the opinion, said that the lib- 
erty to hawk, hunt, fish, and fowl, granted to one, 
his heirs and assigns, were interests, or profits 
aprendre. And in Ewart v. Graham, before cited, 
where such a right was under consideration and 
upheld under a reservation in a deed given by the 
owner of the soil, Lord Chancellor Campbell, re- 
ferring to Wickham v. Hawker as a case wherein 
the nature of the right in question was exceed- 
ingly well explained, and from which it appeared 
to be an interest in the realty which is well known 
to the law, said: ‘*The property in animals ferae 
naturae while they are on the soil belongs to the 
owner of the soil, and he may grant a right to 
others to come and take them by a grant of hunt- 
ing, shooting, fowling, and so forth. That right 
may be granted by the owner of the fee simple, 
and such a grant is a license of a profit a 
prendre.’ But usually there is a difference be- 
tween an interest or profit to be taken or had in 
another’s soil and an easement in another’s soil. 
One of the distinguishing features of an easement 
is the absence of all right to participate in the 
profits of the soil charged with it; and another 
that there must be two distinct tenements—the 
dominant, to which the right belongs, and the 
servient, upon which the obligation rests; while 
the right to profits, termed “profit a prendre,” 
consists of a right to take a part of the soil or 
produce of the land, in which there is a suppos- 
able value. Gateward’s Case, 6 Co. Rep. 59, 10 
Eng. Rul. Cas. 245; Pierce v. Keator, 70 N. Y. 
419, 26 Am. Rep. 612. Mr. Washburn, however, 
lays down the rule that “this right of profit 
a prendre, if enjoyed by reason of holding certain 





other estate, is regarded in the light of an ease- 
ment appurtenant to an estate; whereas, if it be- 
longs to an individual, distinct from any owner- 
ship of other lands, it takes the character of an 
interest or estate in the land itself, rather than 
that of a proper easement in or out of the same.”’ 
Washb. Easm. And in Post v. Pearsall, 22 Wend. 
425, it is said that ‘‘a profit a prendre in the land 
of another, when not granted in favor of some 
dominant tenement, cannot properly be said to be 
an easement, but an interest or estate in the land 
itself.”” There being nothing in the case at bar 
indicating that the plaintiff's right was granted 
in favor of any dominant tenement, or enjoyed by 
reason of holding any other estate, we think it 
clear that the plaintiff's right is not an easement 
merely, but that it is a right of profit in the land 
of another, and therefore an interest in the land 
itself. And so it was held in the next two cases 
cited, where practically the same contention was 
made as is made in the case at bar. In Webber v. 
Lee, 9 Q. B., the action was brought to recover 
damages for breach of a verbal contract profess- 
ing to give a right to go on certain grounds and 
exercise the right of sporting over them and to 
carry away a definite portion of all the game 
killed. The question was whether it was an 
agreement to grant a right over coupled with an 
interest in the land, or only an agreement for a 
license to goon the lands. It was held that the 
right to kill and take away game is a profit a 
prendre, and an agreement for the enjoyment of it 
is a contract for an interest in land, and therefore 
within section 4 of the statute of frauds. In 
Bingham y. Salene, before cited, the plaintiffs 
held a grant to them, their heirs and assigns, for- 
ever, from the defendants, of ‘the sole and ex- 
clusive right, privilege, and easement to shoot, 
take, and kill any and all wild ducks and other 
wild fowl upon and in any and all lakes and 
sloughs and waters situate, lying, or upon’’ the 
defendants’ lands, etc. This suit was brought to 
enjoin the defendants from interfering with the 
alleged exclusive right and privilege, and to re- 
strain them from inviting or allowing any other 
person or persons on said lands for the same pur- 
pose. The defendants contended that the grant 
to the plaintiffs created nothing buta license. It 
was held that the right in the plaintiffs was ex- 
clusive, and that the grant created nota mere 
license, but an interest in the land itself. The 
right of fishing in non-tidal waters is of the same 
nature in law. This was discussed to some ex- 
tent by this court in New England Trout and 
Salmon Club v. Mather, 68 Vt. 338, 35 Atl. Rep. 
323, 33 L. R. A. 569. In stating the common law 
of England, it is said that ‘‘the right of fishing 
in nontidal waters by one not the owner of the 
soil thereunder is not an easement, but a right of 
profit in the land of another.’’ See also, to the 
same effect, Cobb v. Davenport, 32 N. J. Law, 
369; Id.,33 N. J. Law, 223, 97 Am. Dec. 718; 
Sterling v. Jackson, 69 Mich. 488, 37 N. W. Rep. 
845, 13 Am. St. Rep. 405. 











= 


OowmnsicmiowevwrWwFrr ws 


wv OO 


= 
. 





XUM 


Vou. 57 


CENTRAL LAW JOURNAL. 


429 








Although thecommon law touching some of 
the questions here discussed is somewhat modi- 
fied by the provisions of the constitution, ch. 2, § 
40, as seen by the cases before cited of N. E. 
Trout & Salmon Club v. Mather, and State v. 
Theriault, and by Payne v. Gould, 74 Vt. 208, 52 
Atl. Rep. 421, yet the questions before the court 
are so little affected by such modifications that it 
is unnecessary further to notice them here. It 
follows that, although the plaintiff is not the 
owner of the land, yet he has a separate and ex- 
clusive interest in the soil for a special purpose. 
It is not necessary, however, in the view we take 
of the statute, to consider whether this brings the 
plaintiff within the principle that, where a per- 
son has a separate interest in the soil for a 
special purpose, even though the right to the 
land is not in him, yet, if he be injured in the 
enjoyment of the particular use, he may main- 
tain trespass quare clausum fregit. 2 Wat. Tresp. 
135; Crosby v. Wadsworth, 6 East, 602; Dolloff v. 
Danforth, 43 N. H. 219; Holforth v. Bailey, 12 
Q. B. 426, 66 Eng. C. L. 425. 

V.S. 4626 is a part of the laws of this state en- 
acted for the preservation of fish and game. The 
law of that section was designed not so much to 
punish trespassers upon land merely for the tres- 
pass committed as to protect the owner of lands 
within the state in his exclusive right of catching 
fish, and of trapping, hunting. and killing game 
upon his own premises, provided he complies 
with the conditions therein prescribed. The 
spiritof the law requires that it be so construed 
as to give the same protection to any one having 
such exclusive right, whether he be the owner of 
the soil, or, as in this instance, the owner of the 
right, exclusive of the soil except such interest 
therein as is within the right. It is to be pre- 
sumed that the makers of the law knew that the 
ownership of the soil and the ownership of such 
a right might legally be in different persons; and 
we think the intended scope of the law is suffi- 
cient to cover either. The word “owner” does 
not always import an absolute owner, as the 
owner in fee simple of real property. Its mean- 
ing is often varied according to the connection in 
which it is used, and itis to be understood accord- 
ing to the subject-matter to which it relates. 
McFeters v. Pierson, 15 Colo. 201, 24 Pac. Rep. 
1076, 22 Am. St. Rep. 388. 

Nor does the fact that the forfeiture named in 
the statute is to be recovered in addition to the 
damages sustained by the entry upon the land 
show the law inapplicable to any ‘‘owner”’ other 
than the owner of the property upon which the 
entry is made. Under the law the land must be 
inclosed by a fence, or something equivalent 
thereto, and have notices posted uponit. The 
owner of the right to fish, trap, and hunt by so 
inclosing it may be the owner of the fence. The 
notices required may have been posted on the 
land at his expense, and owned by him. He may 
have traps, decoys, hides, and other suitable and 
proper conveniences upon the land for use in the 





legitimate exercise of his right. In such circum- 
stances, can it be said that he may not sustain ac- 
tual damages by a person’s willfully entering 
upon the land for the purpose of fishing, trap- 
ping, or shooting thereon? Furthermore, sup- 
pose the owner of the freehold willfully enters 
upon the land without license for the same pur- 
pose. If the defendant’s contention is sound, 
such owner could not be subject to prosecution 
under the statute in question, for the sole reason, 
if for no other, that he could not be both plaint- 
iff and defendant in the same suit. Such a con- 
struction might defeat the object of the law, 
rather than effectuate it. 

But itis urged that the statute is penal, and 
therefore it should receive a strict construction. 
No new cause of action is created by the statute. 
In the same circumstances the plaintiff has a 
right of action at common law. Under the stat- 
ute the forfeiture is given to the party aggrieved 
not as a penalty, but as cumulative damages for 
his injuries suffered. The fact that the sum 
named is denominated a forfeiture,and isa speci- 
fied sum, is not controlling in determining the 
nature of the statute. The law as laid down in Bur- 
nett v. Ward, 42 Vt. 80, Newman v. Waite, 43 Vt. 
587, and Spaulding v. Cook, 48 Vt. 145, seems con- 
clusive that the statute is remedial and not penal. 

Holding, as we do, that the plaintiff is the 
“owner” within the meaning of the statute in 
question, it is not necessary to decide what kind of 
action would be his proper remedy under the 
rules of the common law, for the right to bring 
an action of trespass is given him by statute. 
Parmenter v. Caswell, 53 Vt. 6. 

Judgment affirmed, and cause remanded. 


Nore. — Ownership in Animals Fere Nature.— 
The interesting part of the decision of the principal 
case is that holding that the right to hunt or fish 
upon the lands of another is not an easement, but an 
interest in the soil. In order to arrive at the conclu- 
sion, the court has very exhaustively gone into the 
question of the ownership of animals fere nature so 
much so that there remains little to be said. Thata 
wild animal, or fish in its unreclaimed condition, is a 
part of the soil in which it happens to place itself, is 
to say a novel question, yet the authorities abund- 
antly sustain this proposition. But this ownership, 
like that of the soil itself, is a qualified one. Origin- 
ally the king had the right to hunt anywhere in his 
kingdom. In this it bears a resemblance to the right 
of eminent domain, and from this no doubt has fol- 
lowed the doctrine that the state may pass such laws 
as it deems necessary to protect property of the kind, 
even forbidding or making it penal for the owner of 
the soil to enjoy that which belongs to him. A very 
learned discussion of the ownership in animals fere 
nature is found in Geer vy. State of Connecticut, re- 
ferred toin the principal case. The following are 
some special decisions in reference to property in 
such animals. Wild animals when captured and 
controlled by the capturer are his property. State ve 
House, 65 N. Car. 315. Pursuit alone gives no right 
of property in animals ferw nature. Occupancy can 
only be acquired by possession; but such possession 
does not signify manucaption though it must be of 
such kind as by nets, snares or other means as to cir- 
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cumvent the creature that he cannot escape. Pierson 
v. Post, 3 Cai. 177. When wild animals have been 
killed and labor placed on them the product of the 
labor is property subject to larceny. Norton v. Ladd, 
5 N. H. 203. Though property in such animals may 
be acquired by occupancy, a wounding so as to bring 
it within the power and control of the pursuer, yet, 
if thereafter the hunter abandons the pursuit, he 
acquires no property therein although his dogs con- 
tinue the chase. Buster v. Newkirk, 20 Johns. 75. 
Geese when tamed are the property of the one who 
tamed them. Amory yv. Flyn, 10 Johns. 100. Soa 
buffalo (Ulery v. Jones, 81 Ill. 403); pea fowl and tur- 
keys (Com. v. Beamans, 8 Gray, 497), and likewise 
eanary birds. Manning v. Metcherson, 69 Ga, 447. 
If a whale is killed and abandoned and left with 
marks of appropriation upon it, it is by law and cus- 
tom the property of the captors, even if it should 
drift to another place. Swift v. Gifford, 2 Low, 110; 
Taber vy. Jenney, 1 Sprague, 315. Possession of an- 
imals reclaimed from a wild state is prima facie evi- 
dence of title. James v. Ward (Me. 1889), 8 L. R. A. 
448. 

Actual bodily seizure is not indispensable to ac- 
quire rights to a possession of wild animals; the 
mortal wounding of such beast, by one not abandon- 
ing his pursuit, may with the utmost propriety, be 
deemed possession of him, since the pursuer thereby 
manifests an unequivocal intention of appropriating 
the animal to his individual use, has deprived him of 
his natural liberty and brought him within his con- 
trol. So, also, encompassing and securing such an- 
imals with nets and toils or otherwise intercepting 
them in such a manner as to deprive them of their 
natural liberty and render escape impossible, may 
justly be deemed to give possession of them to those 
persons who by their industry and labor have used 
such means of apprehension. Thompkins, J., in 
Pierson v. Post (N. Y.), 3 Cai. 175,2 Am. Dee. 264: 
“Wild ‘animals when captured and so under the 
control of the capturer that they cannot escape 
are the property of the capturer. Pursuit alone 
will not be sufficient.” Buster v. Newkirk, 20 
Johns. 75. See, Charlesoris v. Raymond, 12 L 
Cc. J. 55, where it is held if he continues in 
the pursuit of it, it is his. Whether the owner of 
the land on which a wild animal is killed is the 
owner or the person killing the same seems to bea 
question upon which the decisions are not in accord. 
Blades v. Higgs, 11 H. L. Cases, 621, 34 L. J.C. P. 
286; Riggs v. Lansdole, 1 H. & N. 923. Long Point 
Co. vy. Anderson, 19 Ont. Rep. 487 seems to hold that 
such animals belong to the owner of the soil, and 
Churchward vy. Studdy, 14 East, 349, and Sutton v 
Moody, 1 Ld. Raym. 250 seem to hold that if the 
game is started on the land of another and merely 
killed upon the land of another, that it belongs to 
the person killing same. In 2 Am. & Eng. Ency. of 
Law, 344, the following principles are declared: Ist. 
If A starts a hare in the land of B, and hunts and 
kills it there, the property continues all the while in 
B. 2d. If A starts a hare on the land of B, and hunts 
it on the ground of C and there kills it, it is the prop- 
erty of the hunter. 

Power of Legislature to Pass Laws to Protect 
Game.—The courts in a number of cases have broadly 
maintained the authority of the legislature to pass 
such laws as it may deem proper to protect game, 
ete. Thus in Hx parte Maier, 103 Cal. 476 it is said: 
“The wild game within the state belong to the people 
in their sovereign collective capacity. 1tis not the sub- 
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ject of private ownership, except in so far as the peo- 
ple elect to make it so; and they may if they see fit 
absolutely prohibit the taking of it, if deemed neces- 
sary for the protection or preservation of the public 
good.”? The same veiw is maintained in State v. 
Rodmen, 58 Minn. 393, where it is said: ‘We hold it 
to be the correct doctrine in this country, that the 
ownership of wild animals, so far as they are capable 
of ownership in the state, not as proprietor but in its 
sovereign capacity, as the representative, and for the 
benefit of all the people incommon.” In Magner vy, 
People, 97 Ill. 320, it is said: “Stated in other 
language to hunt and kill game is a boon, a privilege 
granted either expressly or impliedly by the 
sovereign authority, not a right inheringin the in- 
dividual, and consequently, nothing is taken away 
from the individual when he is denied the privilege 
at stated seasons of killing and hunting game.” See, 
also, McCready y. Virginia, 94 U. S. 395; Manchester 
v. Massachusetts,139 U. S. 249; Geer v. Connecticut,116 
U. S.519; State v. Farrell, 23 Mo. App. 176; State v. 
Louis, 134 Ind. 250; Phelps v. Racy, 60 N. Y. 10; 
Haggertv vy. St. Louis Mfg. Co. (Mo. 1898), 40 L. R. A. 
151, and 8 L. R. A. 448, where there is a collection of 
decisions of various states. 

The following appear in previous numbers of this 
journal. Law for thefpreservation of game, what 
evidence will support conviction under, vol. 3, p. 187, 
Validity of game laws as to game imported from other 
states, vol. 3, p. 187. Whether the game laws of Kan- 
sas as to game sent out of the state is an interference 
witb interstate commerce and therefore unconstitu- 
tional, vol. 5. p. 444. Law as to having game in 
possession in closed season, vol.21, p. 480. Liability 
for game in possession lawfully killed in another 
country, vol. 21, p. 480. Constitutionality of statute 
making it unlawful to transport game birds killed 
within closed season, vol. 31, p. 271. Offense of violat- 
ing a law as to closed season for fishing, vol. 37, p. 310. 
Right of state to prohibit the killing of game in the 
state for sale outside the state, vol. 42, p. 408. Validity 
of a contract for storage of gdme during closed season, 
vol. 46, p. 443. Constitutionality of legislaticn pro- 
tecting fish in ariver by prohibiting the erection of 
dams, vol. 54, p. 124. 

W. M. ROCKEL. 

Springfield, Ohio. 








JETSAM AND FLOTSAM. 


DEFENSE OF TRIAL BY JURY. 

Attacks upon trial by jury are now so frequent that 
it is refreshing to read the tribute of ajudge who 
thoroughly believes in it. Mr. M’Connell, K. C., 
whose views as chairman of the London county ses- 
sions carry no little weight, has furnished a popular 
journal with an account of his judicial work. “There 
are exceedingly few cases,’’ he says, “in which I dif- 
fer from the decision of the jury, and when I have 
differed in my own mind and come to reflect upon 
the matter, I have thought that the jury knew more 
than I did and that they were justified in their 
conclusions.” The opinion thus expressed by Mr. 
M’Connell is in keeping with that expressed by a 
most eminent judge with a large experience of juries 
both in criminal and civil courts. ‘For myself I will 
avow,” said Lord Halsbury, addressing the United 
Law Society a year or two ago, ‘that trial by jury is 
too often lightly regarded, and that it is one of the 
surest foundations on which civil rights repose. 
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LONDON KING’S COUNSELORS AND THEIR 
CHAMBERS. 


Could the flag-stones which pave the placid courts 
of the temple ery out, what memories they could give 
us. Inthe “good old times” barristers were not the 
staid methodical men they are to-day. Many are the 
records which tell of free-and-easy midnight con- 
sultations preceded or followed by alittle supper- 
party at a neighboring tavern. Just one story a pro- 
pos of these days will suffice to introduce to your 
notice the very different chambers of some of the 
most eminent lawyers and advocates of the present 
time. Lord Mansfield the famous Lord Chief Justice 
of the King’s Bench who lived almost through the 
eighteenth century had his chambers at No. 5 King’s 
Bench Walk and there Sarah Duchess of-—attracted 
to Murray by agreat speech he had delivered ina 
cause celebre, persecuted him with calls at most un- 
seasonable hours. She once called without appoint- 
ment at his chambers late at night, and waited till 
midnight in the hope that she might see the lawyer 
ere she went to bed. But the subsequent Lord Mans- 
field, being at an unusually late supper-party did not 
return until her grace had departed in an overpower- 
ing rage. ‘‘Tcould not make out who she was” said 
Murray’s clerk describing the manner of the Duch- 
ess, “for she would not tell me her name; but she 
swore so dreadfully Iam sure she must be a lady of 
quality.” 





A CONSERVATIVE COUNSELOR. 


An engraved portrait of this same Lord Mansfield 
is to be found among other pictures of celebrated 
lawyers of the past adorning the chambers of Sir 
Edward Clark, K. C., at 2 Essex Court. Sir Edward 
is a conservative in politics, as he is in the arrange- 
ment of his rooms. About his own private room, 
which is said to be the largest in the Middle Temple, 
there is that dignified simplicity and refinement 
which one naturally associates with a man of his 
habits. Old oak panels, periodically polished up by 
the benchers, form the walls, broken by half-a-dozen 
high windows, commanding a view at once inspiring 
and serene. Just below the gouth windows is the 
famous fountain in Fountain Court, immortalized by 
Dickens, which sparkles and glitters and sprinkles 
the jaunty sparrows which use its spray to wash off 
the London dust. To the left of this outlook Sir 
Edward has a fine view of the Middle Temple Hall 
and Library, the roof of which, according to Peter 
Cunningham, is the best piece of Elizabethan archi- 
tecture in London. There is, in fact, a peace about 
the situation which must essentially tend to inspire 
the mind and quiet the nerves; amid its leafy sur- 
roundings one can easily imagine impassioned ad- 
dresses to juries being framed. 

Sir Edward Clarke never “lives” at his chambers, 
though two of their former occupants, Sir John Kar- 
slake and Judge Short, converted one of the smaller 
rooms intoabedroom. Itisastriking proof of the 
great K. C.’s consuming energy that he should travel 
up to town daily from his beautiful house at Staines, 
returning thither after the exertions of the day are 
over. Of course, when he was in parliament, with its 
late hours, such a vigorous procedure was impossi- 
ble and Sir Edward had perforce to remain in town 
for the night. While he was at St. Stephen’s he had 


a private room set apart in the house for his use, in 
which he diligently worked in the evenings at his 
briefs. 


| 
| 
| 
| 
| 
| 





A GREAT PATENT LAWYER. 


From the day Mr. Fletcher Moulton, K. C., F. R 
S., M. P., became a student at the bar and read under 
the late W. G. Harrison, Q. C., down to the present 
time, a period of well-nigh thirty years, he has oc- 
cupied the same chambers at 11 King’s Beneb Walk. 
This must surely be nearly, if not quite, a record 
tenancy. Mr. Moulton grows old slowly, and when I 
had the privilege of a brief interview with hii in his 
chambers for the purpose of this article, I had diffi- 
culty in realizing that this distinguished lawyer, so 
alert both physically and mentally would in afew 
years be celebrating his sixtieth birthday. ‘‘Is the 
court now going to have the pleasure of one of you 
very interesting lectures on mechanics?” inquired 
the late Lord Esher of Mr. Moulton, as the latter 
arose to open an appeal case. “If your lordship 
pleases” was the reply of the learned counsel. Re- 
membering this judicial compliment, indicative of 
marvelous knowledge, I naturally expected to find 
Mr. Moulton’s raom stocked with a library of lega 
lore second to none inthe temple. But such was not 
the case. Books there were, of course, but the walls 
were singularly devoid of those heavy and solid cases 
which frame the rooms of many of his contempora- 
ries. The great patent lawyer is a man of very re- 
fined and elegant taste; and his private room re- 
flects a cultured, traveled owner. 

“You hold a great many consultations in this room 
Mr. Moultcn?” I asked, hearing the footsteps of 
clients waiting to “‘consult” in the adjoining room. 
“Yes” he replied, “I am rarely left alone when I 
leave the court. But then, you see a great part of my 
work is non-litigious; it involves not so much 
arguing before a judge as giving opinions to men who 
come here to obtain them. 


A BUSY COUNSELOR. 


Turning next to the chambers of Mr. Lawson Wal- 
ton, M. P., we find that they were formerly occupied 
by the present Lord Chancellor. There is an air of 
distinction about Mr. Lawson Walton’s room which 
is very inviting to the layintruder. It commands a 
glorious view of the beautiful turf and foliage in the 
Temple Gardens, while in the distance one may des- 
cry the spire of St. Clement Danes and the flagstaff of 
the Law Courts. The room is lit with electric light; 
it has a handsome desk near the window, covered with 
red morocco; it has pieces of rare china placed on the 
shelf and the mantelpiece; and altogether with its 
delightful outlook must be an enviable place to work 
in. 

Here a word may be said about the busy K. C.’s 
working hours. Mr. Walton, for example, sometimes 
goes straight to court at ten or half-past without call- 
ing at his chambers. He will robe there, plead there 
and often lunch there and hold a good many short 
consultations in its busy atmosphere. When his cases 
are over for the day the K.C. rushes over to his cham- 
bers,snatches a cup of tea,and is then ready to hold his 
appointment consultations which may or may not end 
by half-past six. If he is in the House as Mr. Lawson 
Walton and others mentioned in this article are, his 
parliamentary duties now claim his attention until 
midnight with only an occasional respite for brief- 
reading if the whips are not tooexacting. Rarely 
does the lawyer-politician get home during the 
session until the small hours have begun to chime, 
Sundays’ and possibly two week-day evenings are 
alone vacant for domestic or social engagements. 
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Mr. Marshall Hall, one of the most powerful advo- 
eates at the bar, is another examplein point. Yet, 
whetber you see him early or late in the day he 
always appears asif he had just come back from the 
long vacation. When I was fortunate to catch him in 
his chambers at No. 3 Temple Gardens, about half- 
past fourin the afternoon—after Mr. Hall bad had a 
trying day in court, preceded by an enervating night 
in the House of Commons—he was as “‘fresh as a 
daisy.” 
A COUNSELOR WITH A LITERARY ANCESTRY. 

Mr. Henry Fielding Dickens, K. C., has his 
chambers at No.2 Paper Buildings, and here he was 
good enough to spare me a few minutes when I called 
to look at his room. Hetold me that they had had 

everal well-known occupiers before he came in eight 
or nine years ago. Sir John Huddleston formerly 
worked there, and both Lord Justice Lopes and Sir 
Francis Jeune used them as chambers. Undoubtedly 
the most noteworthy article in the room is the identi- 
eal desk belonging to Charles Dickens, father of the 
K. C. Upon it the novelist wrote many of his im- 
mortal books at Gad’s Hill, and he used it to pen 
his last letter before hedied. This famous piece 
of furniture, justly prided by his son, is in excellent 
condition, and bears its present burden of weighty 
briefs with commendable fortitude. 

A BRILLIANT ADVOCATE. 

Next we are permitted to peep into the chambers 
of that rapidly-risen and brilliant advocate, Mr. 
Rufus Isaacs, K. C., who may be found on the first 
floor of No. 1, Garden Court. Guided by the size of 
the waiting-room, comfortably furnished with easy 
chairs, it is not difficult to remember that, though he 
has scarcely been at the bar for fifteen years, Mr. 
Isaacs now possesses one of the largest practices, and 
his services are in the greatest demand. He read with 
Mr. Lawson Walton, and his subsequent career was 
so successful that nosooner had he been at the Bar 
the requisite ten years, than he applied for silk. Mr. 
Isaac’s private room is essentially that of a keen prac- 
tical man. Itis not over-furnished, it is not too com- 
fortable to suggest anything but hard work; and it has 
a “devil’s” table in close proximity to the leader’s 
desk.There is a picture on the wall of Mr. Justice Big- 
ham, who was the judge mainly responsible for Mr. 
Isaacs taking silk so early—the latter was afraid of the 
step, but the judge urged him to it. Pausing 
while he reads through his briefs, Mr. Isaacs has only 
to look through the window opposite to obtain one of 
the finest views of Middle Temple Hall, visible from 
any chambers in the venerable Temple. 

A POLITICIAN LAWYER. 

On entering the plainly-furnished chambers of Mr. 
Atherley Jones, K. C., in Paper Buildings, it is at 
once apparent that the distinguished common-law 
counsel is a politician as wellas a lawyer. A heap of 
blue-books and parliamentary papers occupies the 
whole of one corner, and their covers form practical- 
ly the only touch of colorin the room. Mr. Atherley 
Jones, who has been in parliament now for seventeen 
years, is not a lawyer who regards his work-room as 
anything else; itis modestly furnished and lacks any 
picture whatever save one of Joseph Hume, M. P., 
over the mantel-piece. Yet one is everywhere re- 
minded that its tenant controls a large and growing 
practice. The telephone bell in the adjacent room is 
kept constantly ringing during the term, meaning 
that the K. C.’s clerk at the Law Courts is signaling 
his master that the case in which he appears is about 





tobegin. In onecorner is along tin case containing 
the full-bottom wig which Mr. Atherley Jones is 
called upon to don when he pleads before the House 
of Lords; on the small plain desk is the usual array of 
papers and red tape; below them is a hard-bottomed 
chair, whichis not the only sign that luxuries are 
taboo in this particular room. 


A GREAT CRIMINAL LAWYER. 


Mr. C. F. Gill’s chambers at Temple Gardens, 
which he shared with his brother, Mr. Arthur Gill, 
Junior Proseeuting Counsel to the Treasury, and in 
which he was good enough to give me a few minutes 
of his ever-occupied time—were eminently suited for 
concentrated anxious work, such as falls every day to 
the lot of this busiest perhaps of all K. C.’s. Unlike 
most of his contemporaries, Mr. Gill prefers a large 
table to work at instead of a desk; and his chair is so 
pitched that the once passing steamers on the Thames 
could be easily seen beyond the expansive green 
sward of the matchless gardens. There is an Amert- 
can roll-top desk near the window, but that is con- 
fined to correspondence; nor should one forget the 
American book-case, which is of such a character 
that it may always receive additional shelves without 
upsetting the sense of proportion. Mr. Gillis a very 
conscientious barrister and takes infinite pains over 
every detail connected with his briefs. He is one of 
the few leading counsel who stay later than half-past 
six at their chambers and he is no respecter of Satur- 
days as a holiday. Though special rooms are provided 
atthe Law Courts for consultations, he’ prefers to 
hold as many as he can in his own room in the Temple, 
where his books are handy and where there is‘a 
quietude surprising to one who has never satina 
barrister’s den. Mr. Gill’s name is so often in the 
papers associated with a sensational case, that it is 
not surprising to find the walls of his room hung with 
a series of prints and drawings illustrating many 
memorable trials, among which one may mention the 
famous baccarat case, in which the king was called as 
a witness. 








CORRESPONDENCE. 





THE FIRM AS A LEGAL PERSON. 
To the Editor of the Central Law Journal: 


I have read with interest and pleasure the admir- 
able article of Mr. William Hamilton Cowles in your 
issue of Oct. 30th entitled ‘‘The Firm as a Legal Per- 
son.” The conclusion to which he comes is so evi- 
dently correct that it seems astonishing that so many 
courts of ability should have come to acontrary one. 
Mr. Cowles does not refer to the cases on the subject 
in this state; here they have gone as far as any court 
on what Mr. Cowles regards as the wrong side of the 
question. They have not only decided that a firm 
may voluntarily apply its assets to the payment of 
the separate debts of the individual members of it 
without any right on the part of its creditors to object 
(Armstrong vy. Carr, 116 N. Car. 501), but they say 
that each member of the firm, with the consent of the 
others, may take his personal property exemptions 
out of the firm assets, to the exclusion of the firm 
creditors, without any valuable consideration moving 
from the partner thus taking his exceptions to the 
firm. Burns v. Harris, 67 N. Car. 140. In this case. 
however, it seems to me that the court itself makes 
evident by its own language the error of its decision, 
It says: ‘‘One of two partners cannot have a portion 
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of the partnership property set apart to him as his 
personal property exemptions, without the consent of 
the other partners, because the property is not his. 
But if the other partners consent it may be done.” 
Now, if ‘tthe property is not his,’’ it must belong to 
some other person and the person to whom it does 
belong is the firm; so that, ifa partner takes his ex- 
emptions out of firm property, it must be on the idea, 
according to the court’s own language,—‘“‘because the 
property is not Ais,”’—that it is given to him by the 
firm; it is elementary that an insolvent debtor cannot 
give away property so as to defeat the claims of his 
creditors. In Burns v. Harris it is said: ‘the credi- 
tors cannot object, because they have no more a lien 
upon the partnership effects for their debts than 
creditors of an individual have upon his effects.” 
The right of the creditors to object does not rest on 
the claim that they have a lien, as the court erro- 
neously supposes, but upon the well known prin- 
ciple that a voluntary transfer of property by an in- 
solvent debtor is void under the statute against 
fraudulent conveyances and on general principles. 
Why should creditors of a partnership have to have a 
lien in order to object to such a transfer any more 
than the creditors of an individual have to have a lien 
in order to object toa voluntary transfer by him while 
insolvent; if the creditors in either case had a lien, 
they would not have torest their claims on the statute 
of Elizabeth or on the general principle that sucha 
transfer isfraudulent and void as to them; if they 
had such alien, it would have been unnecessary to 
enact any such statute. The question of lien or no 
lien is entirely immaterial; the right to object to such 
a transfer rests solely on the mere relation of creditor 
and insolvent debtor and the creditor’s rights grow 
out of the statute against fraudulent conveyances and 
the general principle that such a transfer is void as to 
him. 
Very Respectfully, 


Ashville, N. C. F. W. THOMAS. 








BOOK REVIEWS. 





AMERICAN DIGEST, 1903 A. 

No book of the law receives a more welcome re- 
ception than the semi-annual copies of the American 
Digest. Here we have all the law—the source 
of all text-books and encyclopedias. Here we 
get an idea of the tendency of the law and the appli- 
cation of its principles to many and various state- 
ments of circumstances. Here is the only complete 
storehouse of the law, the only place where a lawyer 
can feel confident that he has easy access to all the 
law applicable to his case. The lawyer, indeed, 
would be foolish who would go into the trial ofa 
ease without a consultation with this the greatest 
and most important of all the authorities of the law. 

We are gratified to observe in this new volume of 
the American Digest so many references to articles, 
editorials and annotations that have appeared in re- 
cent volumes of the CENTRAL LAW JOURNAL. This 
feature quite substantiates our claim that the CEN- 
TRAL LAW JOURNAL is the most practical of all law 
journals and the most valuable periodical assistant 
on narrow law points. For instance, some of the 
articles and editorials cited may be mentioned as fol- 
lows: ‘‘Whether Passengers Going to or from 
Trains are Guilty of Contributory Negligence for 
Failing to Stop, Look and Listen When Crossing 
Intervening Railroad Tracks;” ‘‘When a Contingent 
Fee Will be Held to be Unconscionable;” ‘Under- 





ground Conduits for Electrical or Other Purposes as 
Constituting Additional Servitudes Upon a Street or 
Highway;” “The Admissibility of X-ray Photo- 
graphs in Evidence;” “‘Right of a State to Refuse 
Requisition of Fugitive Because of Fear that he Will 
be Lynched ;”’ ‘When Should Alimony Pendente Lite 
be Allowed,”’ and many others. These subjects show 
the nature of the articles cited. It is quite apparent 
that they have to do only with live questions of law 
and will certainly be of value‘ o the profession in 
opening up the authorities and principles upon 
which they are to be decided. 

The mechanical arrangement, typography and 
binding are uniform with recent volumes of this 
same system. Printed in one volume of 2344 pages 
and published by West Publishing Co., St. Paul, 
Minn. 








HUMOR OF THE LAW. 





The relatives of alady who had died, leaving a leg- 
acy toa favorite donkey in order to secure its com- 
fort, recently came into court and asked for a deci- 
sion as to who was to enjoy the legacy after the don- 
key’s decease. 

“The next of kin,” was the judge’s decision. 


A correspondent at Charleston sends us the follow- 
ing account of an actual transaction which took place 
in that city. 

In the judicial court for Charleston County, S. C., 
three negroes were brought to trial upon a warrant 
charging them with violation of a statute against ob- 
taining money through any false token or writing. 
The defendants had borrowed $15 from an oyster 
canning factory, the factory taking title to a boat 
from them and leasing it to them until paid for. 
When the lease was signed, they had no actual title 
to the boat but entered into the contract with knowl- 
edge and consent of the owner, who with them went 
to anegro lawyer’s office and there written title was 
made to them. They never paid the owner in full 
for the boat and becoming dissatisfied he instituted 
this criminal prosecution, now claiming that they 
had falsely pretended the boat was theirs and thereby 
obtained the money from the canning company. 

The following is a copy of ‘“‘Objection to Warrant” 
filed by the lawyer referred to, for whom ‘the door of 
hope—of opportunity’—was opened several years 
ago:— 

“Objection to Warrant.” 

‘ist. Because it does not state facts sufficient to 
constitute a cause of action, in that it failed to alleged 
that the defendant know at the time when the repre 
sentation was made that the same to have been false 
Riv. statute of 1894 Page 322, sec. 168. 

2nd. Because Paul Jenkins & John Jenkins are 
both prosecutors and defendants. 

3rd. Because although the said Paul Jenkins & 
John Jenkins are prosecutors and defendants they 
are also charge as assessiores, and there are no 
assessiories in false pretences. 

4th. Because there is adefect in parties for the 
prosecution, in that Prince Simons is one of the party 
to the sale whose name ought have been inserted as 
one of the prosecutor. 

5th. That the representation must be made to the 
person from whom the goods were obtain, if not, 
other party has no legal capacity to sue.” 
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1. ACKNOWLEDGMENT — Validity of Send. ~babnewt 
edgment is not necessary to the validity of a deed as be- 
tween the parties. — Slattery v. Slattery, lowa,95N. W. 
Rep. 201. 

2. ACCORD AND SATISFACTION — Nudum Pactuim. — 
Where a payment is made less than that due by a party 
whose duty it is to pay the whole, such payment will not 
sustain a plea of accord and satisfaction. — Commercial 
& Farmers’ Nat. Bank v. McCormick, Md., 55 Atl. Rep. 
439. 

8. ADJOINING LANDOWNERS — Overhanging Structure. 
—A property owner may enjoin the continued mainte - 
nance by an adjoining landowner of a structure project - 
ing over bis land. — Norwalk Heating & Lighting Co. v. 
Vernam, Conn., 55 Atl. Rep. 168. 

4. ADVERSE POSSESSION — Purchaser of Outstanding 
Title. — A purchaser of the interest of a person who has 
been in adverse possession for 20 years of only a part 
thereof, does not thereby acquire a title superior to the 
holder of the paper title.—United New Jersey &. & Canal 
Co. v. Consolidated Fruit Jar Co., N. J.,55 Atl. Rep. 46. 

5. ALTERATION OF INSTRUMENTS — Mortgage.— Where, 
in action on note and mortgage, it is sought to defend 
on the ground of an alleged alteration, but the inference 
that the change was made after execution and delivery 
is most prebable, the burden is on defendant to establish 
that it was made without his consent. — Hodge v. Scott, 
Neb., 95 N. W. Rep. 837. 

6. ANIMALS—Quarantine .—The action of the live stock 
sanitary commission in establishing a quarantine line, 
independent of the federal quarantine line, was ultra 
vires and void, under Sayles’ Ann. Civ. St. art. 5043k.— 
Trent v. State, Tex., 75 8S. W. Rep. 857. 

7. ANIMALS — Vicious Dog. — An owner of a dog is not 
liable for injuries from its bite, in the absence of evi- 
dence that the dog was vicious to the owner’s knowl- 
edge.—DeGray v. Murray, N. J., 55 Atl. Rep. 237. 

8. APPEAL AND ERROR -- Issues Restricted.—On appeal 
to the district court, parties are restricted to the same 
issues as those on which the case was submitted below. 
—Mallory v. Fitzgerald’s Estate, Neb., 95 N. W. Rep. 601. 

9. APPEAL AND ERROR — Payment of Taxes. — Where 
the grantee in a recorded deed pays taxes on the number 
of acres called for in his deed, actually believing he is 








paying for the fall quantity in his possession, he is no 
deprived of the five-year statute of limitations merely 
because his tract is larger than he supposced.—Henning 
v. Wren, Tex , 758. W. Rep. 905. 

10. APPEAL AND Error—Pleading. — Where 
party moves for a new trial and arrest of judgment, and 
both motions are overruled, he may bring the question 
thus raised to the court by separate bills of exceptions, 
—Hay v. Collins, Ga., 44S. E. Rep. 1002. 

11. APPEAL AND Error — Premature Judgment. — 
Where a judgment was prematurely rendered without 
hearing evidence on issues joined, an appeal properly 


» the losing 


lies from the order denying a motion to vacate, and not 
from the judgment. — State v. Huston, Wash., 72 Pae 
Rep. 1015. 

12. ARBITRATION AND AWARD—Surfliciency of Award.— 
Where confirmation and entry of a judgment on an 


agreement and the 


award are in accordance with the 
arbitrators, 


court’s order submitting the matter to the 
notice of confirmation and entry of judgment was un- 
necessary. — Shutt v. Hebebrand, Neb., 95 N. W. Rep. 
785. 


ASSAULT — Correcting Child. — A parent, or one 
standing iu the relation of parent, is not liable for mod- 


erately correcting a child. — Clasen v. Pruhs, Neb., 95 N. 
W. Rep. 640. 

14. ASSIGNMENT—Priorities.—Where assignee of chose 
in action fails to give notice to person holding fund of 
his assignment, subsequent assignee without notice ac - 
quires priority. — Jn re Phillips’ Estate, Pa., 55 Atl. Rep. 
213. 

15. ASSOCIATIONS — Representations of Agent. — The 
fact that a person is trustee of a lodge is not sufficient 
to justify an inference that he has authority to sell the 
lodge’s property, and so render his statements of au- 
thority binding on him and other trustees. — Castner v, 
Rinne, Colo , 72 Pac. Rep. 1052. 

16. ATTACHMENT — Dissolution. — The seizure of the 
goods of a third party in attachment renders the attach - 
ment creditors and the sheriff jointly liable for a money 
judgment in favor of such third party. — First Nat. Bank 
v. Avery Planter Co., Neb., 95 N. W. Rep. 622. 

17. BAILMENT — Inevitable Accident. — Where a bailee 
shows that loss of the property occurred through inevit- 
able accident or irresistible force, not importing negli- 
gence, the burden of proving negligence is on the bailor. 
—Bissell v. Harris & Co, Neb., 95 N. W. Rep. 779. 

18, BAILMENT — Loss of Depositor’s Securities. —Ina 
suit against a bank to recover the value of securities left 
with itand stolen by one of its employees, a want of or- 
dinary care not appearing, the bank is not liable for the 
loss to plaintiff. — Smith v. Elizabethport Banking Co., 
N. J., 55 Atl. Rep. 248. 

19. BANKRUPTCY — Discharge.— Where, in an action to 
recover on a bank account, defendant sets up a dis- 
charge in bankruptcy,a replication that the cause of 
action was created by the fraud of defendant is not good 
on general demurrer. — J. C. Smith & Wallace Co. vy. 
Lambert, N. J., 55 Atl. Rep. 88. 

20. BANKRUPTCY—Partnership. — Where all the mem- 
bers of a firm are adjudicated bankrupts, but there has 
been no adjudication against the firm, the trustee in 
the individual cases cannot interfere with the firm as- 
sets.—In re Mercur, U. 8. C. C. of App., Third Circuit 
122 Fed. Kep. 384. 

21. BANKRUPTCY—Preferences.—A payment by bank- 
rupts within four months prior to their bankruptcy of 
money to one having a dower interest in real estate 
owned by them, which constituted a lien thereon, was 
not a preference under the bankruptcy law. — Jn re Rid- 
dle’s Sons, U 8. D. C., E. D. Pa., 122 Fed. Rep. 559. 

22. BANKRUPTCY—Preference.—In an action by a trus- 
tee in bankruptcy to recover the amount ofa preference, 
as authorized by Bankr. Act July 1, 1898, ch. 541, § 60, 80 
Stat. 562, U. S. Comp. St. 1901, p. 3445, it is error to in- 
struct that itis sufficient to prove that defendant had 
reasonable cause to believe the bankrupt was insolvent, 
or was acquainted with facts that would lead toa rea- 
sonable doubt of its solvency. — Farmers’ & Mechanics’ 
Bank v. Wilson, Neb., 95 N. W. Rep. 609. 
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23. BANKRUPTCY — Rights of Trustee. — A trustee in 
bankruptcy represents only creditors who were such at 
the time of the filing of the petition, and he cannot as- 
of creditors who were 


sert rights as representative 
parties to a prior composition with the bankrupt, 
through which their claims were settled and discharged. 


—Batchclder & Lincoln Co. v. Whitmore, U.8.C. C. of 
App., First Circuit, 122 Fed. Rep. 355. 

24. BANKRUPTCY—Sale of Mortgaged Property.—A court 
of bankruptcy has jurisdiction to order a sale of a bank- 
rupt’s property free of incumbrances, although it is 
mortgaged for such amount as to render it doubtful 
whether the equity of redemption is of value to the 
estate.—.’n re Union Trust Co., U. 8. C. C. of App., First 
Circuit, 122 Fed. Rep. 947. 

25. BANKS AND BANKING — Acquiring Corporate Stock. 
—Aftera savings bank has acquired stock in another 
corporation in settlement of a debt, it becomes subject 
to any liability thereon, the same as other stockholders: 
—Hill v. Shilling, Neb., 95 N. W. Rep. 24. 


26. BANKS AND BANKING — Certificate of Deposit. — 
Where the indorsement of a certificate of deposit is pro- 
cured by a trick on the depositor, and the bank pays it 
to the indorsee with notice of the facts, the depositor 
may recover from the bank the amount of the certifi- 
cate.—Currey v. Joplin Say. Bank, Mo., 74 S. W. Rep. 
1036. 

27. BANKS AND BANKING — Preferred Creditor. — De- 
posit to purchase letter of credit held not a trust fund 
for the benefit of bank honoring drafts drawn against 
the letter, so as to make it preferred creditor of issuing 
bank. — Kuehne v. Union Trust Co., Mich., 95 N. W. Rep. 
715, 

28. BILLS AND NOTES — Fraudulent Procurement. — 
Where a signature to a note is obtained by false repre- 
sentations that maker is signing a receipt, the note can- 
not be enforced, even in the hands of a bona fide holder. 
—Shenandoah Nat. Bank v. Gravatte, Neb., 95 N. W. Rep. 
694. 

29. BILLS AND NOTES — Indorsement. —In a suit by an 
indorsee of a note, the maker cannot controvert the 
title of the plaintiff on the ground of an assignment by 
him as executor to himself as an individual. — Tyson v. 
Bray, Ga., 45 S. E. Rep. 74. 

30. BILLS AND NOTES — Negotiability. — Incorporation 
of a collateral agreement in a note, which requires pay- 
ment of uncertain sums at uncertain times before ma- 
turity, held to render the note nonnegotiable.—Roblee v. 
Union Stock Yards Nat. Bank, Neb., 95 N. W. Rep. 61. 

31. Bonps — Action for Breach. — Where a city officer 
is required to give a bond, but by mistake it is made to 
the mayor and his successors, instead of the mayor and 
council, the bond is good as a common law bond.— 
Anderson v. Blair, Ga., 45 8. E. Rep. 28. 

32. BonpDs — Common law Obligation. — A bond given 
by acontractor pursuant io an unconstitutional statute 
cannot be upheld asa valid common law obligation.— 
San Francisco Lumber Co. v. Bibb, Cal., 72 Pac. Rep. 964. 

33. BonDs—Erection of Gasworks. — The granting of a 
permit by board of fire commissioners of a city for the 
erection of gasworks held not to estop city in exercise of 
its police power from prohibiting such works by ordi- 
nance. — Dobbins v. City of Los Angeles, Cal., 72 Pac. 
Rep. 970. 

34. BURGLARY — Evidence. — Where three men were 
arrested for the same burglary, on the trial of one of 
them, it was competent to show what property was 
found on the persons of all three. — People vy. Wilson, 
Mich., 95 N. W. Rep. 536. 


35. CARRIERS — Bill of Lading.—As between the carrier 
of goods and the owner, to whom they are consigned, 
the bill of lading vests in the legitimate holder thereof 
the right to possession. — Ryan v. Great Northern Ry. 
Co., Minn., 95 N. W. Rep. 758. 

36. CARRIERS — Boarding Moving Train.—A person at- 
tempting to board a train moving at three miles an hour 





is not negligent as matter of law.—Creech v. Charleston 
& W.C. Ry. Co., S’Car., 45 S. E. Rep. 86. 

37. CARRIERS — Contributory Negligence.— Whether it 
was contributory negligence for a boy 13 years cf age to 
sit on the platform of an electric car, resting his feet on 
the lower step, held a question for the jury. — Seller v. 
Market St. Ry. Co., Cal., 72 Pac. Rep. 1006. 


38. CARRIERS—Duty to Assist Vassenger.—The duty of 
a conductor, where a female passenger who is partially 
blind requests assistance in alighting at her destination, 
determined.—Southern Ry. Co. v. Hobbs, Ga., 45 8. E. 
Rep. 23. 

39. CARRIERS—Ejection of Passenger.—Where a pas 
senger presents a ticket on which he is entitled to ride, 
and is ejected, the carrier cannot show a custom to issue 
such tickets to be good on certain days, in the absence of 
any proof of knowledge of such limitation by the pas- 
senger or the purchaser of the ticket.—Carvey v. 
Detroit & M. B. Co., Mich., 95 N. W. Rep. 716. 

40. CARRIERS—Gross Negligence.—A passenger, ex- 
tending his person through the window of a rapidly 
moving train, held chargeable with gross negligence.— 
Union Pac. R. Co. v. Roeser, Neb., 95N. W. Rep. 68. 

41. CARRIERS—Passengers.—Plaintiff was not a passen- 
ger on defendant’s freight train, if he rode by arrange- 
ment with the conductor, contrary to a rule of the 
company,”"known to both.—Greenfield v. Detroit & M. 
Ry. Co., Mich., 95 N. W. Rep. 546. 

42. CHATTEL MORTGAGES — Sale by Mortgagor. — The 
first mortgagee of chattels in possession, who sells them 
without ‘substantially complying with ,the statute, must 
account to subsequent lienholders for their value. — 
Dempster Mill Mfg. Co. v. Wright, Neb., 95 N. W. Rep- 
8G. 

438. COMPROMISE AND SETTLEMENT — Consideration.— 
The compromise of adoubtful claim is a sufficient con- 
sideration for a promise to pay money for its settle- 
ment.—Melcher v. Insurance Co. of Pennsylvania,Me., 
55 Atl. Rep. 411. 

44, COMMERCE — License Fee. — Telegraph company, 
engaged in interstate commerce, may be charged a rea- 
sonable license fee for the enforcement of local govern- 
ment supervision of its poles and wires.—Altantic & P. 
Tel. Co. v. City of Philadelphia, U. 8. 8, C., 23 Sup. Ct. 
Rep. 817. 

45. COMMERCE—Telegraph Companies.—A village oc- 
cupation tax on telegraph companies should not include 
any interstate business or business of the government.— 
Western Union Tel. Co. v. Village of Wakefield, Neb., 95 
N. W. Rep. 659. 

46. CONSTITUTIONAL LAW—Ex Post Facto Law.—The 
extension of time within which an execution may take 
place after sentence held not an increase of punishment, 
and not tojrender the act ex post facto as to onecon- 
victed before the passage of the act.—State v. Rooney, 
N. Dak., 95 N. W. Rep. 513. 

47. CONSTITUTIONAL LAw—Liberty to Contract.—The 
liberty of contract guarantied by Const. U. 8. Amend. 14, 
held not violated by Act Dec. 21, 1898, ch. 28, § 24, 30 Stat. 
763 [U. S. Comp. St. 1901, p. 3080], making it a mis- 
demeanor to pay any seaman wages in advance.—Pat- 
terson v. The Eudora, U. S. S. C., 23 Sup. Ct. Rep. 821. 

48. CONSTITUTIONAL LAw—Practice of Dentistry.—Act 
March 17, 1898, regulating the practice of dentistry, and 
requiring the taking out of a license, is not unconstitu- 
tional as an ex post facto law.—State v. Chapman, N. J., 
55 Atl. Rep. 94. 

49. CONTINUANCE—Due Diligence.—A continuance 
should be granted where the application shows on its 
face a legal defense, and defendant exercised due dili- 
gence after service of citation in presenting the same.— 
Security Mut. Life Ins. Co. v. Calvert, Tex., 75 8. W. Rep. 
912. 

50. CONTRACTS— Acceptance of Performance.—The 
rule that one accepting goods, known to be tendered as 
satisfying a contract, will be deemed to have waived 
defects, held not to apply to the acceptance of a per- 
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formance by a theatrical company .—Charley v. Potthoff, 
Wis., 95 N. W. Rep. 124. 

51. CONTRACTS — Architect’s Authority.— Where an 
architect was the builder’s agent, he was authorized to 
waive a provision of the contract providing that extra 
work could not be allowed unless performed after a 
written order given by the architect.—Langley v. Rouss, 
82 N. Y. Supp. 1082. 

52. CONTRACTS —Drunken Man.—A contract by a 
drunken man is voidable only at his election, and may be 
expressly ratified by him.—Strickland v. Parlin & Oren- 
dorf Co. Ga., 448. E. Rep. 997. 

53. CONTRACTS — Restraint of Trade. — Agreement of 
owners of a department store, leasing a portion of it to 
a firm engaged in the sale of glassware, and cov- 
enanting ‘not to sell articles of that character during 
the term of the lease, held not an agreement in general 
restraint of trade.—Herpolsheimer v. Funke, Neb., 95 N. 
W. Rep. 687. 

54. CORPORATIONS—Denial of Corporate Existence.— 
One who has contracted with a body of men as a corpor- 
ation cannot, when sued on the contract, plead the 
want of legal organization.—Crete Building & Loan 
Ass’n v. Patz, Neb., 95 N. W. Rep. 793. 

55. CORPORATIONS—Liability of Testator.—The resid- 
uary legatee of a stockholder in a corporation has no 
interest in the estate of the testator which can prevent 
an application of any portion of the estate to a stock- 
holder’s liability of testator.—Starkweather & Shepley v. 
Brown, R I., 55 Atl. Rep. 201. 


56. CORPORATIONS—Pleading.--An allegation in a com 
plaint held to sufficiently allege the incorporation of de- 
fendant.—Jones y. Pacific Dredging Co., Idaho, 72 Pac. 
Rep. 956. 

57. CORPORATIONS—Powers of President.—The presi- 
dent of a corporation cannot sell to himself the product 
of a sawmill belonging to the corporation, so as to cut 
off for his individual benefit the privilege of the vendor 
ou the lumber, of which privilege he, as president, had 
knowledge.—Frellsen v. Strader Cypress Co., La., 34 So. 
Rep. 857. 

58. CORPORATIONS—Purchase by Director.—The pur- 
chase of property of a corporation by one of its 
directors is voidable at the option of the corporation.— 
Miller v. Brown, Neb., 95 N. W. Rep. 797. 


59. CORPORATIONS—Service of Summons.—Service of 
summons within the state on resident directors of a 
fureign corporation held insuflicient to’ give the court 
jurisdiction of such corporation.—Geer vy. Mathieson 
Alkali Works, U.S. S. C., 23 Sup. Ct. Rep. 807. - 


60. CORPORATIONS—Status of Pledgee of Stock.—A per 
son who holds stock in pledge does not become a stock- 
holder until the shares are transferred on the books of 
the corporation.—Cleveland City Ry. Co. v. First Nat. 
Bank, Ohio, 67 N. E. Rep. 1075. 

61. CORPORATIONS — Voting Trust.— Shareholders in 
New Jersey company held to have the right to enjoin 
operations of voting trust, organized by the majority 
shareholders, residing in Great Britian.— Warren v. Pim, 
N.J.,55 Atl. Rep 66. 

62. Costs - Retaxation.—Where there wasa final settle- 
ment and satisfaction of ajudgment in the trial court, 
costs cannot be retaxed without a showing of equitable 
grounds for opening the case and setting aside the set- 
tlements.—Patton v. Cox, Tex., 75S. W. Rep. 871. 


63. CRIMINAL EVIDENCE—Silence of Accused.—The 
silence of a party under arrest, when charges or accusa- 
tions are made against him, ought not be allowed to 
raise any inference against him.—State y. Epstein, R. I., 
55 Atl. Rep. 204. 

64. CRIMINAL Law—Competency of Juror —The find- 
ing of the trial judge as to an alleged expression of 
opinion of one of the jurors will not be reversed.—lerry 
v. State, Ga., 45 8. E. Rep. 77. 

65. CRIMINAL Law—OConfessions.--Where accused 
made a confession under threats, further confessions 





are inadmissible, if so related in point of circumstance 
and time as to raise a presumption that the influences 
resulting in the first confession have not ceased to 
operate on his mind.—State vy. Force, Neb., 95 N. W. Rep. 
42. 

66. CRIMINAL TRIAL—Verdict.—The verdict of a jury 
will not be disturbed, when the testimony and circum- 
stances are such that different minds might conscien- 
tiously reach different conclusions as to the facts thereby 
established.—Mow v. People, Cclo., 72 Pac. Rep. 1069, 

67. CUSTOMS AND UsaGks—Kvidence of Knowledge.— 
One not shown to have knowledge of the usage of a par- 
ticular business, which is not shown to be of a general 
character, held not bound thereby.— Bixby v. Bruce, 
Neb., 95 N. W. Rep. 34. 

68. DEATH—Fall From Bridge.—In an action against a 
town for death alleged to have been caused by deceased 
falling from a bridge which had no guard rail, evidence 
held insufficient to take to the jury the issue as to 
whether deceased fell off the bridge.— Armstrong v. 
Town of Cosmopolis, Wash., 72 Pac. Rep. 1038 

69. DEEDS — Conditions.—Where a grantee accepts a 
deed and enters into possession, he agrees to do what is 
stipulated in the deed he should do, though he did not 
sign the deed.—Silver Springs,O. & G. R.Co.v. Van 
Ness, Fla., 34 So. Rep. 884. 

70. DEEDS—Delivery.—Where a deed was handed to an 
agent,to be delivered to the grantor, it was competent 
for the grantor to show his instructions as to delivery, 
as bearing on the question when the deed should take 
effect.—Kammrath vy. Kidd, Minn., 95 N. W. Rep. 213. 

71. DEEDS—Party Entitled to Complain.—A landlord, 
whose claim forrent against a debtor whoexecuted a 
deed toa trustee for the benefit of creditors was fraud- 
ulent, held not in a position to complain of the require- 
ments of a certain judgment.—Baum v. Corsicana Nat. 
Bank, Tex., 75 S. W. Rep. 863. 

72. DISMISSAL AND NONSUIT—Authority of Attorney.— 
Where, after his employment has terminated, the 
attorney dismisses the action contrary to his client’s 
desire, and limitations have run pending suit, a motion at 
the sume term to set aside the dismissal should be sus- 
tained.—Stcinkamp v. Gaebel, Neb., 95 N. W. Rep. 684. 


73 DivorcE—Cruelty of Mother in-law.—A husband 
held legally liable forcrucl treatment by his mother, 
with whom he compels his wife to live.— Dakin v. Dakin, 
Neb., 95 N. W. Rep. 781. 

74. DIVORCE—Disposition of Child. — It is not neces- 
sary that children should be brought personally into 
court, in order that their custody may be awurded to one 
of the parties in a divorce proceeding.—Power v. Power, 
N. J., 55 Atl. Rep. 111. 

75. DIVORCE—Separation.—In a suit for separation for 
cruel treatment, it was error to limit defendant to proof 
of acts of justification occurring not later than the day 
on which the acts charged in the complaint occurred.— 
Powers Vv. Powers, 82 N. Y. Supp. 1022. 

76. DOWEBR—Execution Sale.—Though a wife is a party 
to a creditors’ suit, and isin default when the judgment 
ordering a sale is entered, and though a mortgagee, in 
whose mortgage the wife has joined, is a defendant and 
in default, does not affect the inchoate dower of the 
wife.—Jewett v. Feldheiser, Ohio, 67 N. E. Rep. 1072. 

77. KASEMENTS—Private Alley.—-Railroad held not en- 
titled to have certain alleyway kept open for the use of 
the public in going to and from its passenger station, 
which did not abut thereon. — West vy. Louisville &N.R 
Co., Ala., 34 So. Rep. 852. 

78. EMINENT DOMAIN—Right to Take Private Property. 
—Suburban electric railway company held subject to in- 
junction to restrain it from taking land of private owner 
for its track without his consent and without attempt- 
ing to exercise eminent domain. — Freud v. Detroit & P. 
Ry. Co., Mich., 95 N. W. Rep 559. 

79. EMINENT DOMAIN—Vested Rights. — A business or 
profession, chosen and followed, is property, which the 
legislature cunnot destroy without providing for com- 
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pensation, any more than it cam authorize the taking of 
real estate for a public use.—State v. Chapman, N.J., 55 
Atl. Rep. 94. 

80. ESTOPPEL—Appeal.—Where a party to an action 
has alleged the property in question to be of a value 
sufficient to give the supreme court jurisdiction, he is 
estopped on appeal to allege that the value was inflated. 
—Frellsen v. Strader Cypress Co., La., 34 So. Rep. 857. 

81. EVIDENCE — Description in Deed. — Where the 
record of a deed to an undivided interest in a survey of 
land was defective for failure to describe the land as it 
was described in the deed, the defect could not be cured 
by parol.—Henning v. Wren, Tex., 75S. W. Rep. 905. 

82. EVIDENCE — Fraudulent Conveyance. — To warrant 
admissions of declarations of the grantor, made after 
the sale, tending to show it was in fraud of creditors, 
prima facie case to defraud must first be established.— 
Moore v. Robinson, Tex., 75 S. W. Rep. 890. 


83. EVIDENCE—Judicial Notice.—Courts will take judi- 
cial notice of the coincidence of days of the week with 
days of the month.—Dorough v. Equitable Mortg. Co., 
Ga.,45 S. E. Rep. 22. 

84. EXECUTION—Parties Subject.—An execution against 
“L, agent forthe A PCo.” is against L alone. — Armour 
Packing Co. v. Lovell, Ga., 44S. KE. Rep. 990. 

85. EXECUTORS AND ADMINISTRATORS — Allowance to 
Widow.—That the property of the head of a family has 
been set apart as a homestead does not defeat the right 
of his wife and children, after his death, to a statutory 
year’s support.—Bardwell & Co. v. Edwards, Ga., 458. 
E. Rep. 40. ‘ 

86. EXECUTORS AND ADMINISTRATORS—Auction Sale.— 
Misrepresentation by the auctioneer, ata sale by an ex- 
ecutor of a ground rent, as to who was the tenant, held 
to release the purchaser. — Doyle y. Whitridge, Md., 55 
Atl. Rep. 459. 

87. EXECUTORS AND ADMINISTRATORS — Construction 
of Will.—A bill by an executor to construea will,to deter- 
mine whether the widow has a right to convey the real 
estate in fee or as tothe effect of her remarriage, Will 
not lie —Burgess vy. Shepherd, Me., 55 Atl. Rep. 415. 


88. EXECUTORS AND ADMINISTRATORS — Necessity of 
Administration.—It is not absolutely necessary that ad- 
ministration be had of an estate, when there are no 
debts and the heirs have made a satisfactory distribu- 
tion of the asscts.—Gwinn v. Melvin, Idaho, 72 Pac. Rep. 
961. 

89. EXECUTORS AND ADMINISTRATORS — Sale of Prop- 
erty.—Ata sale by an administrator to pay debts and 
make distribution, the responsibility of preventing a 
sacrifice of the property is on the administrator.— 
Rogers v. Dickey, Ga., 45 S. E. Rep. 71. 

30. EXTRADITION--When Refusal Not Error. — Abso- 
lute identity of statutes in Great Britain and United 
States defining the offense of fraud by a corporate di- 
rector held not necessary to make such offense criminal 
by the laws of both countries, within the meaning of the 
treaty with Great Britain of 1889. — Wright v. Henkel, U. 
8. 8.C.,23 Sup Ct. Rep. 781. 

91. FALSE IMPRISONMENT — Illegal Arrest. — Liability 
for an illegal arrest is not waived by the person, when 
arraigned, making no objection to the manner of the 
arrest, and pleading guilty. — McCullough v. Greenfield, 
Mich., 95 N. W. Rep. 532. 

92. FALSE PRETENSES—Kvidence.—The deceitful prac- 
tice by which an indictment charges the prosecutor was 
defrauded need not be the sole inducement causing him 
to part with his property. — Braxton v. State, Ga., 45 S. 
B. Rep. 64. 

93. FIRR INSURANCE—Waiver. — Where an insurance 
company, with knowledge of a breach of conditious, 
continues todemand proofs of loss, it waives the defense 
based on such breach. — Fidelity Mut. Fire Ins. Co. v. 
Murphy, Neb., 95 N. W. Rep. 702 

94. FRAUDULENT CONVEYANCES—Attachment.—Where 
a debtor has fraudulently conveyed his property, his in- 





terest therein remains subject to attachment. — Wester- 
velt v. Baker, Neb., 95 N. W. Rep. 793. 

95. FRAUDULENT CONVEYANCES — Burden of Proof.— 
Burden is not on a wife of proving good faith of convey- 
ances to her by third parties, where it is not shown that 
the money of the husband paid for the property. — Rice 
v. Allen, Neb., 95 N. W. Rep. 704. 


96. FRAUDULENT CONVEYANCES—Insolvency.—A trans- 
ferof property from debtor to creditor is not inval- 
idated by the mere fact that it is made in order to defeat 
another creditor in the collection of his claim. — Moore 
vy. Robinson, Tex., 75 8. W. Rep. 890. 


97. FRAUDULENT CONVEYANCES — Wages of Son. — 
Where an insolvent permitted his infant son to contract 
for wages, and stock of a corporation was bought by 
the wages in the son’s name, it was not subject to the 
father’s creditor’s. — Wisner v. Osborne, N. J., 55 Atl. 
Rep. 51. 

98. GARNISHMENT—Discharge by Undertaking.—Under 
Rev. St. 1892, § 5545, an undertaking to discharge an at- 
tachment and garnishment must contain the condition 
that the obligors will perform the judgment which the 
court may render. — American Cigar Co. v. Mayer, Ohio, 
67 N. E. Rep. 1063. 


99. GOOD WILL — Sale of Business. — Where the good 
will is included in the sale of a business, the sellers may 
re-engage in the same business in the same vicinity, in 
the absence of an agreement to the contrary. — Zantur- 
jian v. Boornazian, R. 1., 55 Atl. Rep. 199. 

100. GUARANTY—Partial Payment. — Where a creditor 
accepts less than the amount due from certain guarant- 
ors, the agreement, not being under seal, held not to 
discharge the guarantors.— Commercial & Farmers’ 
Nat. Bank v. McCormick, Md., 55 Atl. Rep. 489. 

101. GUARDIAN AND WARD — Deposit of Funds in 
Court.—While the possession and custody of minors’ 
property are entrusted to the tutor, cases may arise 
where, owing to peculiar circumstances, the court may 
find it advisable, in the interest of the minors, to order 
their funds deposited temporarily in its registry. — Suc- 
cession of Wegmann, I.a., 34 So. Rep. 878 

102. GUARDIAN AND WARD — Trespass to Try Title.— 
A curatrix, acting ander authority of a probate court of 
Louisiana, could not make a valid conveyance of land 
belonging to the ward and situated in Texa® — Wren v. 
Howland, Tex., 75S. W. Rep. 894. 

103. HEALTH — Employment of Physician. — A town or 
village board of health, formed under the provisions of 
the general statute, one of whose members is a practic- 
ing physician, may employ such physician to act for the 
board.—A ppeal of Board of Health of Village of Buffalo 
Lake, Minn., 95 N. W. Rep. 221. 

104. HEALTH — Necessaries.—Inthe absence of a 
statute, a county is not liable for necessaries furnished 
to persons quarantined in their residence for the time 
being.—Dodge County v. Diers, Neb., 95 N. W. Rep. 602 

105. HOMICIDE—Manslaughter.—A homicide caused by 
the negligent use of pistol is manslaughter. — State v. 
Gilliam, S. Car., 45 8. E. Rep. 6. 

106. HUSBAND AND WIFE — Alimony.—In an action for 
separate maintenance, a temporary allowance of ali- 
mony may be made, although the husband sets upina 
cross-complaint matters which, if true, will entitle him 
to a divorce.—Cupples v. Cupples, Colo., 72 Pac. Rep. 
1056. 

107. HUSBAND AND WIFE — Enticing Husband Away.— 
A married woman%ould not at common law maintain 
ap action for enticing away the husband and for aliena- 
tion of his affections.—Hodge v. Wetzler, N. J., 55 AtL 
Rep. 49. 

108. HUSBAND AND WIFE — Liability for Rent. — Bya 
lease of realty made to a married woman and her hus- 
band, she acquires as her separate property an undivided 
one-half interest in the estate thereby created, and be- 
comes liable for payment of the rent reserved. — Kriz ¥ 
Peege, Wis., 95 N. W. Rep. 108. 
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109. INDICTMENT AND INFORMATION—Fatal Variance.— | 


Where, in an indictment for injuries to a person, the in- 
jured party is named as “Ed. H.,” and the evidence 
shows that his name is “Edmund Green H.,” and that 
he has always been known as “‘Grenn H.,” the variance 
is fatal.—Irwin vy. State, Ga., 45S. E. Rep. 59. 

110. INTOXICATING LIQuORS—Civil Damages. — It is no 
defense to a suit for damages from the sale of intoxicat- 
ing liquors that others furnished liquors that contrib- 
uted tothe injury. — Johnson vy. Carlson, Neb.,95 N. W. 
Rep. 788. 

111. INTOXICATING LIQUORS—Dow Law. — Bates’ Ann, 
St. § 4364-9, imposing a tax on the business of trafficking 
in liquors, includes a malt liquor which contains less 
than 2 per cent of alcohol and is not intoxicating.—State 
v. Kauffman, Ohio, 67 N. E. Rep. 1062. 

112, INTOXICATING LIQUORS — Illegal Sale.—One hold- 
ing a license to sell liquors may be convicted of keeping 
liquors for the purpose ofan illegal sale, ifasale was 
had at a time not authorized by license. — Rooney v. City 
Council of Augusta, Ga., 45 8S. E. Rep. 72. 


113, JUDGMENT — Relief in Equity.—A bill seeking re- 
lief against ajudgment must not only show the mate- 
riality of newly discovered evidence, but greater dili- 
gence, or that no diligence would have discovered such 
evidence. — Hayes v. United States Phonograph Co., N. 
J., 55 Atl. Rep. 84. 

114, JUDGMENT—Want of Jurisdiction.—Where a judg- 
ment is void for want of jurisdiction, proceedings to 
have such judgment set aside may wait until an effort to 
enforce the judgment. — Rice v. Allen, Neb., 95N. W- 
Rep. 704. 

115. JUDICIAL SALE — Caveat Emptor.— The maxim 
caveat emptor applies with extreme vigor to a purchaser 
at a judicial sale.—Buchanan vy. Edmisten, Neb., 95 N. W. 
Rep. 620. 

116. JURY — Disqualification. — That a juror was dis- 
qualified by relationship is no ground for setting aside 
the verdict; it affirmatively appearing that such fact was 
known to the losing party prior to the trial.—Hadden v. 
Thompson, Ga., 44 8S. E. Rep. 1001. 

117. JuRy—Selection of Venire.—The mere fact that al 
the jurors foraterm were selected from one and the 
same city is not a valid objection to the venire. — ¥ il- 
liams v. State, Tex., 75 8S. W. Rep. 859. 

118. LANDLORD AND TENANT — Defective Condition of 
Premises. — A landlord, who has not performed a cov- 
enant to repair, is not liable to a licensee of the tenant, 
injured through the defective condition of the premises. 
—Brady v. Klein, Mich., 95 N. W. Rep. 557. 

119. LANDLORD AND TENANT — Liability of Subtenants. 
—Assignment of subleases by tenant to landlord, and 
surrender by tenant, held not to render subtenant liable 
to landlord as tenant.— Williams v. Michigan Cent. R. 
Co., Mich., 95 N. W. Rep. 708. 

120. LANDLORD AND TENANT — Lien for Rent. — Where 
a landlord is so lulled into security that he allows an- 
other to take possession of his tenant’s crop, an implied 
promise on the part of the possessor to pay the rent 
arises.—Shealey & Bro. v. Clark, Ga., 45 8. E. Rep. 70. 


121. LIBEL AND SLANDER — Damages.— Where defend- 
ant is ordered to sue plaintiff for recovery of land which 
he is in possession of, and claimed to be owned by 
plaintiff on a title of record, he should not, prior to the 
determination of the issue, be mulcted in damages for 
having acquired the title and registered it. — Handlin v. 
Dodt, La., 34 So. Rep. 81. 

122. LIFE EsTATES — Rights of Assignee.— Where a life 
tenant assigns a bond and mortgage in which her share 
had been invested, the assignee was entitled to the in- 
terest thereon up tothe death of the life tenant. — Er 
parte Richardson, S. Car., 44 8. E. Rep. 94. 


123, LIFE INSURANCE — Warranties. — A life insurance 
company, having notice of falsity of some of the war- 
ranties in an application fora policy, held not to waive 
its right to insist on other warranties by issuing policy. 


| 
| 





— Moore v. Mutual] Reserve Fund Life Ass’n, Mich.,95 N 
W. Rep. 573. 

124. LIMITATION OF ACTIONS — Coverture.—W here de- 
fendants in trespass to try title went into possession 
during the coverture of the owner of the land, limita- 
tions did not begin to run in their favor until termina- 
tion of the coverture. — Wren vy. Howland, Tex., 758. W. 
Rep. 894. 

125. Lis PENDENS — Logger’s Lien.—Washington judg- 
ment declaring a logger’s lien admissible in action for 
damages for destroying identity of property covered 
thereby, brought under Hill’s Ann. St. & Codes Wash. § 
1694. — Bergman y. Inman, Poulsen & Co., Oreg., 72 Pac, 
Rep. 1086. 

126. MANDAMUS—School Tax Levy.—Mandamus to com- 
pelacounty board to levy a tax to carry on an adjunct 
school district will be denied, where the election oreat- 
ing the district was void. — State v. Board of Com’rs of 
Cass County, Neb., 95 N. W. Rep. 6. 

127. MASTER AND SERVANT — Assuimed Risk.—A brake 
man, killed while running in front of a backing train to 
fix a coupling, held to have assumed the risk of an open 
drain under a switch. — Miller v. Detroit, G. H. & M. Ry. 
Co., Mich., 95 N. W. Rep. 718. 

128. MASTER AND SERVANT — Existence of Relation.— 
The relation of master and servant held not to exist be- 
tween a road commissioner and the men employed by 
him in repairing a street.— Bowden vy. Derby, Me., 55 
Atl. Rep. 417. 

129. MORTGAGES — Equity of Wife in Land. — Though 
land was bought with money of the wife, and her hus- 
band without her knowledge took title, her secret equity 
cannot be asserted against another, who extended the 
credit to the husband on the faith of his apparent owner- 
ship.—Dill v. Hamilton, Ga., 44 8. E. Rep. 989. 


1280. MORTGAGES — Surplus Proceeds. — Bill by mort- 
gagor for recovery of surplus proceeds of foreclosure 
held to sufficiently allege agreement with prior exe- 
cution purchaser for redemption. — Throckmorton vy. 
O'Reilly, N. J., 55 Atl. Rep. 56. 

131. MOTIONS—Res Judicata.—The refusal of a motion 
for reference on an accounting is not res judicata on & 
subsequent motion before another judge. — Gregory v. 
Perry, S. Car., 45 8. E. Rep. 4. 


182. MUNICIPAL CORPORATIONS — Change of Street 
Grade. — In an &ction to recover damages for injury to 
market value of a city lot by a change of grade ofa 
street, plaintiff may show the value of other abutting 
lots si.nilarly affected. — City of Columbus v. McDaniel, 
Ga., 45 8. KE. Rep. 59. 

138. MUNICIPAL CORPORATIONS — City Ordinance. — A 
mayor has aright to stand in judgment in order to test 
the validity ofacity ordinance, and it is his duty so to 
do if he questions its validity. — Capdevielle v. New Or- 
leans & S. F. R. Co., La., 34 So. Rep. 868. 


134. MUNICIPAL CORPORATIONS — Gasworks.—An ordi- 
nance prohibiting the erection and maintenance of gas- 
works within certain limits held within the police power 
of the city.—DobVins v. City of Los Angeles, Cal., 72 Pac 
Rep. 970. 

135. MUNICIPAL CORPORATIONS — Purchase of Stone 
Quarry. — Acity having express authority to grade and 
pave streets, and to hold real estate necessary for its 
use, has authority to purchase a stone quarry without 
its corporate limits to obtain raw material from which 
to manufacture crushed stone. — Schneider vy. City of 
Menasha, Wis., 95 N. W. Rep. 94. 


136. MUNICIPAL CORPORATIONS — Suit by Taxpayers.— 
Where public officers by fraudulent collusion neglect to 
prevent a judgment against their municipality on in- 
valid claims, taxpayers may intervene to restrain the 
collection of the judgment. — Balch v. Beach, Wis., 95 N. 
W. Rep. 1382. 

137. MUNICIPAL CORPORATIONS — Use of Designated 
Tracks. — A grant by a city of aright to use designated 
tracks is not obnoxious to law on the ground that it is 
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prejudicially perpetual. — Capdevielle v. New Orleans & 
8S. F. R. Co., La., #4 So. Rep. 368. 

1388. NAVIGABLE WATERS — Ownership of Shore.—A 
lease by the state of lands under the water, conditioned 
to be void if the lessee is not the owner of the shore, 
may be avoided, he not being such owner, though by his 
deed he had reserved the water rights. — Gray v. Morris 
& Cummings Dredging Co., N. J., 55 Atl. Rep. 59. 

139. NEGLIGENCE—Imputability.—Contributory negli- 
gence of the driver ofa fire department truck, which 
collided with a street car, held not imputable to a fire- 
man on the truck killed by the collision.—Geary v. Met- 
ropolitan St. Ry. Co., 82 N. Y. Supp. 1016. ; 

140. NEW TRIAL—Second Verdict.—There is no statute 
or rule established limiting the number of times the 
court may grant a new trial because a verdict is against 
the weight of evidence.—Brown v. Paterson Parchment 
Paper Co., N J, 55 Atl. Rep. 87. 

141, OFFICERS—Negligence. — Public officers held not 
responsible for negligence of those whom they are 
obliged to employ in the discharge of their duties.— 
Bowden v. Derby, Me., 55 Atl. Rep. 417. 


142, PARENT AND CHILD — Appointment of Guardian.— 
The appointment of a guardian is not conclusive as 
against the parents’ right to the custody of their child, 
unless they had notice and the question of their suit- 
ability was adjudicated .— Jn re Thomsen, Neb., 95 N. W. 
Rep. 805. 

143, PARLIAMENTARY LAW — Procedure. — When the 
chairman of a legislative board refuses to put to vote a 
motion properly before the board, it may be legally put 
by atemporary chairman selected at once by the board. 
—Hicks vy. Long Branch Commission, N. J.,55 Atl. Rep. 
250. 

144, PATENTS — Defects.—Where a part of a number of 
patented machines were inefficient, on account of de- 
fects in designs, it will be presumed that all the ma- 
chines were similarly defective. — Macon Knitting Co. 
v. Leicester Mills Co., N. J., 55 Atl. Rep. 401. 

145. PAYMENT — Check on Bank. — A check given in 
payment of a debt to another on a bank in which maker 
had sufficient money to meet the check held to dis- 
charge the drawer from liability. — O. A. Smith Roofing 
& Contracting Co. v. Mitchell, Ga., 45 S. E. Rep. 47. 


146. PHYSICIANS AND SURGEONS — Dentistry. —It is 
within the police power of the state to impose reason- 
able restrictions as to registration and the obtaining of 
a certificate for the practice of dentistry.—State v. Chap- 
man, N. J., 55 Atl. Rep. 94. 

147. PHYSICIANS AND SURGEONS —Member of Family.— 
A lady about 70, living ina family and performing such 
services as she is able, held a member of the family, so 
as to render the head of the family liable for services of 
a physician whom he calls for her.—Grattop v. Row- 
heder, Neb., 95 N. W. Rep. 679. 

148. PLEADING — Presumption.—In a prosecution for 
murder, it would not be presumed that jury drew infer- 
ences from testimony offered and excluded as iacompe- 
tent.—Mow v. People, Colo.,72 Pac. Rep. 1069. 

149. PLEDGES—Insurable Interest.— Where a life pol- 
icy was assigned to secure notes, the beneficiary under 
the policy was estopped to assert that it was released 
from the pledge by a renewal of such notes to which he 
assented.—Mechanics’ Nat. Bank v. Comins, N. H.,55 Atl. 
Rep. 191. 

150. PLEDGES—U nauthorized Sale.—A pledgor cannot 
treat a purchase of the pledged property by the pledgee 
at an unauthorized sale as a conversion.—Winchester vy. 
Joslyn, Colo., 72 Pac. Rep. 1079. 

151. PRINCIPAL AND AGENT — Telegram. — The sendee 
of a telegram may recover for breach of the contract to 
transmit the message made by the sender as his agent. 
—Manker vy. Western Union Tel. Co., Ala., 34 So. Rep. 839. 

152. PRINCIPAL AND SURETY—Consideration for Note.— 
The cancellation of a note, on the delivery of a new one 
for the same debt, is a sufficient consideration to bind 





a third person as surety on the new note. — Stroud v. 
Thomas, Cal., 72 Pac. Rep. 1008. 

153, PUBLIC LANDS—Approval of Secretary of Interior. 
—The approval by the secretary of the interior of a se- 
lection of public lands in lieu of school sections bya 
person authorized to represent the territory of Wash- 
ington held conclusive on the transfer of title.—Johan- 
son vy. State of Washington, U.S8.S. C., 28 Sup. Ct. Rep. 
825. 

154. PUBLIC LaNDS—Oklahoma Town Site.—One claim- 
ing under the homestead laws cannot sue Oklahoma 
town-site trustees to devest them ofthe title held by 
them under Act March 14, 1890, ch. 207, 26 Stat. 109 (U. 8. 
Comp. St. 1901, p. 1463), in trust for town site occupa- 
tion.—Bockfinger v. Foster, U. 8. 8. C., 23 Sup. Ct. Rep. 
836. 

155. RAILROADS—1lniury to Person at Station. — A rail- 
road company does no owe tne duty of ordinary care to 
a person onits station grouna for a lawful purpose not 
connected with culroad business.—Klugherz v. Chicago, 
M. & St. P. Ry.Co., Minn., 95 N. W. Rep. 556. 

156. RAILROADS — Reservation of Mining Rights.— 
Where one sells a railroad right of way, with a reserva 
tion of a right to mine, the right must be so exercised as 
not to let down the tracks, unless that right is reserved 
by express words or necessary implication. — Silver 
Springs, O. & G. R. Co. v. Van Ness, Fla., 34 So. Rep. 884. 

157. RECEIVERS—Right to Rents. —a receiver of prop- 
erty, having a conveyance containing no reservation af- 
fecting a lease of the premises, cannot claim the rents as 
against an assignee thereof.—Brownson v. Roy, Mich., 
95 N. W. Rep. 710. 

158. RELEASE—Admissibility.—Where a release is exe- 
cuted to have effect on a subsequent date, it cannot be 
received in evidence to affect the matters in contro- 
versy.—Rosenthal v. Rudnick, 82 N. Y. Supp. 1004. 

159. RELEASE—Joint Maker.—A parol release of one of 
several joint and several makers of a note from further 
payment thereon does not release the others. — Valley 
Sav. Bank of Middletown v. Mercer, Md., 55 Atl. Rep. 435. 

160. REMAINDERS—Insnuflicient Consideration.—Owner 
of vested interest in remainder, selling the same fora 
small sum, held not entitled to set aside the contrac on 
death of life tenant, where no fraud: is shown. — Jn re 
Phillips’ Estate, Pa., 55 Atl. Rep. 212. 

161. REMOVAL OF CAusEs — Separable Controversy.—A 
separable controversy. justifying removal to a federal 
court where there is diverse citizenship, held to exist 
between plaintiffs and two corporations named as de- 
fendants in a complaint which seeks to set aside for 
fraud a conveyance between such corporations, fand to 
prevent the directors of the grantor, who were defend- 
ants, from making any further disposition of its prop- 
erty.—Geer v. Mathieson Alkali Works, U.S. 8.C., 23 
Sup. Ct. Rep. 807. 

162. REPLEVIN — Evidence to Maintain. — Where, at 
commencement of an action in replevin, plaintiff’s title 
is insufficient to maintain the action, he cannot recover 
on a title subsequently acquired. — Dillrance v. Murphy, 
Neb., 95 N. W. Rep. 608, 

163. SALES—Fraudulent Representations.—That a mer- 
chant has failed more than three months after a state- 
ment to a commercial ageney showing his solvency held 
not to establish the claim that the statement was fraud- 
ulently made.—Bentley v. Woolson Spice Co., Neb., 95 
N. W. Rep. 803. 

164. SALES—Rescission.—Where a party relies on the 
rescission of a sale for his defense in an action for the 
price, he must plead the same and allege an offer to re- 
turn.—Sloan Commission Co. v. Henry A. Fry & Co., 
Neb., 95 N. W. Rep. 862. 

165. SALES—Warranties.—A purchaser of clay pots for 
use in the manufacture of glass held entitled to recoup- 
ment for a breach of warranty, in an action for the pur- 
chase price.—Queen City Glass Oo. v. Pittsburg Clay 
Pot Co., Md., 55 Atl. Rep. 447. 

166. SEDUCTION — Chaste Woman. —A woman de- 
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bauched by force is chaste, within the meaning of Code 
1896, § 5503, and may be seduced. — Pope v. State, Ala., 34 
So. Rep. 840. 

167. SHERIFFS AND CONSTABLES—Liability on Bond. — 
A sheriff who, as a condition precedent to levy of at- 
tachment, receives indemnity, acts in virtue of his office, 
and his sureties are liable for his failure to properly ac- 
count for the security obtained.—Comstock-Castle Stove 
Co. v. Caulfield, Neb., 95 N. W. Rep. 783. 

168. STATUTES — Construction. — Quotation marks are 
marks of punctuation, and are not controlling in con- 
struing act, or its title, for the purpose of ascertaining its 
real meaning.—State v. Banfield, Oreg., 72 Pac. Rep. 1003. 


169. STIPULATIONS—Admission.—Recital in a judgment 
that a stipulation had been entered into between the 
parties hell to amount to an admission that the stipula- 
tion had been executed by them. — Macon Knitting Co. v. 
Leicester Mills Co., N. J., 55 Atl. Rep. 401. 

170. STIPULATIONS—Construction.—A stipulation which 
provides that judgment shall be rendered, following the 
result of a case on trial, entitles the plaintiff to judgment 
on the whole cause of action stated in the petition.—Ab- 
bott v. Lane, Neb., 95 N. W. Rep. 599. 

171. STREET RAILROADS—Collision With Bicycle.—It is 
not necessarily negligent fora traveler on a bicytle to 
stop on the track in front of an approaching car without 
looking behind him.—Zolpher v. Camden & 8. Ry. Co., 
N. J., 55 Atl. Rep. 249. 

172. STREET RAILROADS — Look and Listen. — It is not 
negligence as a matter of law fora person driving ona 
streetin the daytime under ordinary circumstances to 
fail to look and listen for street cars. — Memphis St. Ry. 
Co. v. Riddick, Tenn., 75 8. W. Rep. 924. 

173, SUBROGATION — Authority of Attorney. — Sureties 
who, at the request of the principal and his attorney ina 
suit against the principal and a surety, have signeda 
stay bond on behalf of the surety without his knowledge, 
cannot jassert against him any claim of subrogation.— 
Anderson v. Hendrickson, Neb., 95 N. W. Rep. 844. 


174. SUICIDE—Indictable Offense. — Under Revision of 
1898 approved June 14, 1898 (Laws 1898, p. 854, § 215), an 
attempt at suicide is an indictable offense. — State v. 
Carney, N. J., 55 Atl. Rep. 44. 


175. SUNDAY—Base Ball. — Playing at a game of base 
ball on Sunday is forbidden by law. — Seay v. Shrader, 
Neb., 95N. W. Rep. 690. ° 

176. SuNDAY—Gift.—A deed of gift is valid, though exe- 
cuted on Sunday.—Dorough v. Equitable Mortg. Co.,Ga., 
45 8. E. Rep. 22. 

177. SuNDay —Sale of Drugs.—A city ordinance mak 
ing it unlawfal to keep a business house open on 
Sunday, does not prohibit the owner of a place of busi- 
ness where drugs and other articles are sold from keep- 
ing it open on Sunday for the sale of drugs.—Penniston 
v. City of Newnan, Ga., 45 S. E. Rep. 65. 

178. TAXATION—Constitutional Law.—A succession tax, 
imposed under the authority of Act Cong. June 13, 1898, 
ch, 448, 30 Stat. 448 [U. 8S. Comp. St. 1901, p. 2286], on a be- 
quest toa municipality, held not unconstitutional as a 
tax on anagency of the state.—Snyder v. Bettman, U. S. 
8. C., 23 Sup. Ct. Rep. 803. 

179. TAXATION — Foreclosure of Certificate —Where a 
tax certificate is issued upon several tracts, it is pre- 
sumed, and need not be pleaded, in foreclosure, that such 
tracts are in fact an indivisible tract.—Swanson v. Hoyle, 
Wash., 72 Pac. Rep. 1011. 

180. TAXATION—Lien on Personalty.—Where personal 
property has been held out as belonging to a non- 
resident, if, while the treasurer has the tax list for col- 
lection, the person to whom it was assessed becomes the 
owner, the lien of the taxes will attach.—Harris Frank- 
lin & Co. v. Layport, Neb., 95 N. W. Rep. 851. 

181, TELEGRAPHS AND TELEPHONES—License Fee.—The 
reasonableness of municipal license charge of $1 per 
telegraph pole and $2.50 for each mile of telegraph wire 
within the city held a question for the jary.—Atlantic & 





P. Tel. Co. vy. City of Philadelphia, U.S. 8. C., 23 Sup. Ct. 
Rep. 817. 

182. TERRITORIES— Criminal Procedure. —Criminal 
proceedings by grand and petit juries, as prescribed by 
the United States constitution, were not substituted 
for existing criminal procedure in Hawaiian Islands by 
their annexation.—Territory of Hawaii v. Mankichi,U. 8. 
8. C., 23 Sup. Ct. Rep. 787. 

183. TRESPASS— Void Deed.—In trespass to try title, de- 
fendants could not be regarded as innocent purchasers of 
theland in controversy, where one deed forming a part 
of their claim of title was absolutely void.—Wren v. 
Howland, Tex., 75S. W. Rep. 894. 

184. TRIAL—Instructions.—The omission to write the 
word “Given” on an instruction, signed by the judge, 
and read by him to the jury, held not reversible crror.— 
Clasen v. Pruhs, Neb., 95 N. W. Rep. 640. 

185. TROVER AND CONVESRION — Money Judgment.— 
Where plaintiff in trover elects to take a money 
judgment, the value of the property at the timeof the 
conversion, or between the conversion and the trial, 
must be proven.—Oxford v. Ellis, Ga., 45S. E. Rep. 67. 

186. VENDOR AND PURCHASER—Payment.—In an action 
by a vendee to recover payments made under a contract 
an allegation of the answer construed to be an admis- 
sion that a payment was received after an alleged for- 
feiture.—Graham v. Merchant, Oreg.,72 Pac. Rep. 1088. 

187. WASTE —Injunction.— Where a devise of real 
property during life gave the devisee absolute control, 
unless such control is being nsed wantonly to the injury 
of the inheritance, an injunction to restraint waste will 
not be granted.—Wiley v. Wiley, Neb., 95 N. W. Rep. 
702. 

188. WILLS—Construction.—The construction of a will 
in the county court, so as to direct an executor requiring 
the determination of the meaning of a devise of lands, 
relates solely to his rights in the execution of his office. 
—Youngson v. Bond, Neb., 95 N. W. Rep. 700. 

189. WILLs--Construction of Contradictory Clause.— 
In construction of contradictory clause in a will, that 
construction is favored which avoids intestacy.—Jn re 
Phillips’ Estate, Pa., 55 Atl. Rep. 210. 

190. WILLS—“‘Heirs.”—The word “heirs,” in a will giv- 
ing personal property to a person or, in case of his 
death to his heirs, means next of kin.—Trenton Trust 
& Safe Deposit Co. v. Donnelly, N. J., 55 Atl. Rep. 92. 

191. WITNESSES—Building and Loan Association.—A 
bérrowing member of a loan association cannot testify, 
in a suit to cancel the mortgage, to matters which were 
equally within the knowledge of the deceased agent of 
the association.—Hoskins v. Rochester Savings & Loan 
Ass’n., Mich., 95 N. W. Rep. 566. 

192. WITNESSES—Competency.—In an action by a wife 
to set aside for undue influence a conveyance by her 
to her deceased husband, her relatives and heirs held 
competent to testify to declarations of the husband.— 
Harraway v. Harraway, Ala , 34 So. Rep. 536. 

193. WITNESSES—Impeachment.—A witness cannot be 
impeached by showing indictments of perjury pending 
against him, except on cross-examination. — Casey- 
Swasey Co. v. Virginia State Ins. Co., Tex., 75S. W. Rep. 
911. 

194. WITNESSES—Prosecution for Adultery.—Husband 
held not incompetent to testify to the fact of marriage 
and other circumstances in a criminal prosecution of 
another for adultery with the wife.—State v. West, Wis., 
95 N. W. Rep. 521. 

195. WITNESSES—Refreshing Memory.—A memoran- 
dum prepared at the time, which the witness knew to be 
correct when made, tnay be used to refresh his memory. 
—Johnson v. Spaulding, Neb.,95 N. W. Rep. 808, 

196. WITNESSES — Transactions With Decedents. —In 
replevin, in which plaintiff claimed as surviving partner 
of defendant’s decedent, testimony by him held inad- 
missible,as relating to facts equally within the knowledge 
of deceased.—Sparling v. Smeltzer, Mich.,95 N. W. Rep. 
571. 
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